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A TREATISE 

ON 

INDIAN INCOME-TAX UW AND ACCOUNTS 

MEANING OF INCOME 

Income-tax, n« indicated by the tenii itself, is a tax 
(in income as distinct from capital. In many instances, 
it is pnrticulurl> diHicult to distinguish between Income 
and ('apiiul The line of demarcation is often very 
faint A clear grasp of the distinction depends on a 
study of the case laws and princijiles of accountancy. 
The following cases* will illustrate the point ; — 

(1) X transfers a jvirtion of his estate to V and in 
return aaepts an annuity for life and a lump 
sum Dot's (his aniuiity represeiK income 
or cafiital ? (Maharaj Kumar (lojial Saran’s 
ia.se. I9:to, I T U 2:17). 

{2).X'.s income is chargetl hy a court decree w^hich 
he has to pa\ innnlhh a.s luaintenaiu'e allow- 
amc to his mother. Is this amount income 
•if X * (Kaja Bijoy Singh Dudhuna e.«. 

( IT, Bengal., 1933, 1 T.R. 135). 

(3) X was a dislrilmtiiig agent of Y. Y terminated 

the ngenev and paid a corapen.sation. Is 
this sum paid to X Imome* (Shaw Wal- 
lace^ case, 19:12, 6 I.T.(/. 17H). 

(4) X is an agent of Y for a number of years. Y 

terminates the agencj and pays X a comptm- 
sation. Is this sum paid to X income? 

• Tliw I'dM’K Jiiivt* Imvii fully ilisicussed flaewhere in the book. 
Refertnrre erill W found in the last patfo. 
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(Anglo- Persian Oil romfntny, l^Ul., iwr. 
(M T.. Bengal, 1283, l.T.H. 12»). 

(5) X and Y are rivals in a Imde. Tlwjr 

enter into an agreement for a particular 
muiiber of years. I,afer on Y terminates 
the ngreemeiit and pays X n torapensalion. 
Is this coiiiimnsat ton income or capital? 
(Van Den Berghs ca-se. llWio, I.T.R. 17), 

(6) X leased out hin house to Y Suliseipiently there 

was a breach of the it'iiditions of the lease 
It endfHi in a aiiuproinise by fiayineiit of 
Us 1,(110.(100 D thin atuoiint income or lapi 
tai f (l!o»*f)tu K,.(ates. l.td . 11 » 30 . 4 I T (’. 
HCl. 

(7) A *' Retoveiy Fund” i** i reauil mit of contrihu 

tions to the lompnny fnnti its lormwers to 
cover tlie losses from ram rwoccry of 1 *kiih 
I s this fund inc.’ine or capital * 

(**) X who IS a n*>ident but Mtt l•^dlnarllv iT'oleiil 
hav sterling «« unties iii 1’ K lnlere*t on 
se<'uritM*s aMTui*s, Itui U'fore bnngiii’: tJ.e 
income int«i Hriti.sh India lie |>im bases a 
machiner) in 1' K with (he iiioiiej and lien 
brings the machiner)' inti> India Does this 
reprew'iit iinonie or capital* (Ahiiieilnljad 
Advance (’ottoii Mill's ui-e ITU 81) 

(2) A ('oiiipany ninkes a pnitit and the t'ompany 
distributes the profits in the form of Deben 
tures. In the hands of the sbaitdiolders, 
are the prolits oi disIrihiiU'd imtmie or 
capital? (('.IT, Bengal, rs Mercantile 
Bank of India 1(188. l.T.H. 2:17). 

(10) A sella hia copyright or patent and geta a lamp 
gum or a periodical payment of royalty. 1$ 
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Uitis receipt income or cepitalt (Inlead 
Revenue Conunissionen er. British Simeon 
Aero Engines. Ltd., 1939, I.T.R. 245) and 
(Ministers of National Revenue, Canada, vt. 
Catherine Spooner 147 LC., 747 P.C. 1933 
I.T.R. 299). 

(11) A sends an essay in a competition and gets a 

reward of Rs. 5,000. Is this income or 
capita) i 

(12) A who Ijy profession is a doctor gives friendly 

help to a ('ompany to sell shares to the 
piihli('. The ('ompany out of gratitude 
makes n (inyment of Ka. 3,000 to A. Is this 
iiu-oine or capital ! 

(l.’i) A who does lot lelong to the Police Department 
trn(*es an ultsconder and gets a reward of 
Hs Is this income or capital ? 

(H) A toneriiment ser\'nnt re'ires. Hv commuting 
iii.s pension he gets Us. 20.000. Is this 
iiK'cane or capiUi) i 

Income, lor the purjjoses c.f a husii ess and its owmer, 
is asicrtaincd hy Pr.ifit and I,oss Account hut that is not 
necc.'-.sarily the income fc'r incLome-tax purposes. From 
^the |H)int of \iew of iiuvcme tax, income is determined by 
khe statutes of the Income-tax Act. 

In the ta-vc V I T. Bengal r.*. Shaw Wallace (1982, 
59 l.A. 20tS). Sir (Icorge l.nwndes observed “The object 
IS to lax income, a term which it does not define. It is 
exfMinded, no doubt, into ‘ ini'onie. profits and gains ’ 
but the expansion is more a matter of words than sub- 
stance.” In the same judgment, income has been stated 
to nu'an “ a periodical monetary' return coming in with 
some sort of regularity from definite sources." Such de- 
cisions of eminent judges and judicial pronouncements 



i mxaa^fAX law amd AOOotniTe 

•nd obiiervations render the utmost assistance but the Act 
ladu a statutory dehiiitiun. It does not seem {tossible to 
define in view of (he very faint line of denianation be- 
tween initmie and eaidtal. 

The words “profits and gains" however can he more 
suct'essfuUy differentiated fnmi the word " iiimnie," the 
former being the result of the imtunings and outgoings of 
trade, bitsiness. etc . and the latter referring bitmdly to 
the incomings only. In spite of thc.«e subtle differetMes of 
usage in the meanings, the word imoine in (he term 
Income ta\ includes profits and gams I^tneen the 
words “ |m)fits and gains ", however, there ilo<*s rot evi^t 
any differetic'e e.vcept the (inventions whu-h have grown up 
in coniei'tii n with thc«e expressions 

In fact, the (‘ntire A( I is an attempt to •Icline Imoire. 
Profits and (jains To U* m»»re accurate, the Act iImk^ 
not define hut lay** d(»wn the utmliiions arnl < ir< um-iain(^( 
in which a.^-os-sahility ari<w*s »tr otherwise 


I s ct iaa 1.— (1) This Aet may Im mIM tha Indian Inas m a ( as 
Aat, ms. 

Ca) It axtandi to Um wtielfl ef •riUsb India, inatudmg 
BritMi lalueliwtan and the tmthat ^gnnts, and appliw aiw, 
witliin tks InAan tiatos and the triiMt amat, to IritMi MdHasto 
nrlto are in tlw larvios af Um Crswn ar si a laeal autlMrity astab* 
Kslwd in tlw axsrcisa af tha panran al Uw Cranm Raprasantaliva 
ar Uw CaiHrai Cosarwaant in that bahall, and to all aUwr lar* 
aanta at Uw Cranm in Uw snid Statos and araas* 

(S) It slMli aama into faraa an Uw lint day af April, tftt. 

Note. — The General t’lauses Act defines British 
India as “ All territories and plates within Her Majesty's 
dominions which are. for (he time lieing governed hy Her 
Majesty through the Governor tJenrral of India or 
dirough any Governor or other offk'er subordinate to the 
Governor-General (ff India." 
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(1) Kative States, lands oeiMI bj Native States 
to British Govemment for particnlajr purposes but on 
which their own rights are retained (f.g., for railway 
stations, cantooments, etc.) are not British India. 

British Nationality and Status of Aliens Act pro- 
vides that a British subject is “ a person who is a natural 
Itorn British subject, or a jierson to whom a certificate of 
naturalisation has l)een granted or a person who has 
become a subject of His Majesty by reason of any ann^ra- 
tion of territory." 

.IrBi-snirTioN : 

The Act extends to: — 

(1) British India including British Baluchistan 

and the Snnthul Parganas. and triha] areas, 

(2) Native State.s to the limited e.\tent, ri:., to 

British .siihjeci.H, in the Native States, who 
arc the employees of 
(a) The Oown, or 

(hi hval authority in British India estab- 
lished in the evercit-'e of the jiowers of 
the Crown Kepresentative, or 
(c) The (Vntial (lovernment, 

(3) Native Stales to the limited extent, r/:., to all 

other servants of the crown (British subject 
or non-British subject). 

t s rti cw 2.— tai this Act, wiIsm tlwrt is anything rspngnant 
In tha a nb i a ct ar oanlaxt,— 

(1) ^'agrieHlturai inaoma" maans— 

(a) any rant ar rtvanna tfarivad tram land whiah is MMd 
for agrtaultiiral p um o s s s , and is sithsr assssssd tn 
l a ndr o ss n iis in British India or snhjMt ta a laaal 
rate aaaaoaad and aaHaatad by sMiaars at tha eroam 
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tlw ptrtaraiHiM by ■ Mltlirattr or rooihwr of fl«l> 
i«MUM of ony proooos o r d b i ori ly ooip l o y o d by a 
oyltifotor or tooo to or of roHt-i»4(iMI to niNltr 
Ibo prodmo roisod or roooivod by Mm ft to bo 
takoH to OMThot, or 


(iti) tbo Mio by 0 ottttivotor or f oooi o ir of root io Mo d 
of tbo proOi i oo roiood or rootirod by Mm, bi 
iMfMot of wMob 00 proooio hM booo por f ir M Od 
otlior Uioo a pr ooo M of tbo oatoro daaoribad Io 
wl > bf M» M (H); 

( 0 ) any i n oomo dorivod from any building ownod and 
e ooup i i d by tbo roooivor of tbo root or roNnuo of 
any luab land, or o oo u pio d by tN ouHivatar, or 
tbo rooo i oor of ront<4n<4iind, of any land oritb ro^ 
poet to wbiob, or tbo preduoo of wMob, any oporatlon 
mo n t i on o d in sub-olauooi (ii) and (iU) of olauM C^) 
is oarriod on: 

Proridod that tbo building is on or in the iaMOOdteto 
vicinity of tbs Und, and is a building urbiob tbo 
roooivor of tbo rant or rovonuo or tbo oullivator or 
the rocoivor of tbo ronl>in4tind by roaoon of bis 
oon n s et io n with tbo land, requires as a dwelling* 
boHos, or M a storo-bouso, or otbor OHt*building; 

XiiTE --(I) Unit i!i liefinnl «** ’* »haiov«*r m lawfully 
payable or deliverable in money or kind by a leiianl to bin 
landlorvi on amaint of the lo'e or ot'oupation of tlie land 
held by the tenant " (Uengal Tenaiioy Act ) 

(2) Itent means “ whatever is, in rash or kind or 

partly in cash and partly in kind, payable on aotvnint of 
the use or otiiipation of land or on anTiont of any right in 
land . . (I'.P. Tenancy Act of IWIO.) 

(3) Rent has lieen defined to mean “ Money, share of 
the trope, service or any other thing of value to lie render- 
ed periodically or r>n specified occasions 1:^ the tenant to 
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the landlord in consideration of the enjojrnMUt of immoT' 
able property.” (Transfer of Property Act.) 

(4) There is no definition of ' Agriculture ’ in the 
Act. The term should he interpreted in the light of obser- 
vations and judgments of the various decided cases. 

(5) Agricultural income which is exempt from the 
tax means : — 

(a) Rent or Revenue derived from land, 

(b) Incrtme derived from agriculture, 

(c) Income derived from the performance of the 

protes.<ie!? ordinarily employed to render the 
prodiiu* marketable. 

(d) Sale by cultivator of the prodiue in respect' of 

which ruj jins'ess has lieen performed other 
(han a prixeas in (t) alxive, 

(e) From any building retjnircd for agricultural 

pUI'|H»^S. 

((]> Rent or RcM'iiue dernotl from land • - 

The addition of the word ' ivvemie ' to the expression 
‘rent ‘ I leal I) niduates that the siope citii tern plated is 
null'll larger than the narrow deruiition of rent as given 
in the Teioiiuy -Vtls and Tran>fer of Property Act. 

(7> .Vgi'ieiilliire has l»«Mi slateil hy Justice Bbashyam 
Aiynngar to mean 

“rultiviiinm Ilf llie sitmiid fur the purpose of prucurinff 
vt'jfetable' ami fniJls fur the um* of man and Iwust including 
gardening or itorluuiiure and llie raising nr feeding of cattle and 
othl'T StiM'k 

Agriculture has been stnted hy Justice Sadasiva Ayyar 
to mean- 

“the raising of annual or perimlieal grain crops through the 
operation of ploughing, soaing, etc.'* 
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Agriculture has been stated by Justii'e Spencer to 
mean— 

r«i»ina of n*efu] or vuluuMi* priHiui U »hi(*h dprive natri* 
Birnt from the with th** uid • f huinsn ‘kill nnd liilMtur snd 
thuA it «ill iiicludf hortti iiilurf, urboro uUur«> itnd nivii’ulturi* 
in nil r««*« wlurn tin- ifruwtii of Iri'i** in ollfi IihI Itj thr tf’kprnditMn* 
of ktironn rnrv and atti>nliou m muh o|i<«riition un thutw of tdonirh* 
inff, M>win|r. plnnlinv:. |•rllnlllfr, •uaixirui);. na(i>rm){. protortinir. 

Hr ” 

Aweptiiip the aUne. AgridiUnrc inoludes vegetables, 
sugait'atie. fruits, ceienls, paiiii>, fluaer. iiuligo, tea. 
1*01100, jute, fla\ tidaiio, et« It will, iiitilet lertiin 
circumstam !“• iiiiluih* rearing nf liveHlmk al>o> 

Ilt’iF 'lA (11 In the « a‘>e of im iiu* whuh h [lartially 
a^ruuttur.il iiunme a> ilehiiHl in Sri lion 2 ainl jiaiiiallx 
imoiiie < hargeahle t» itii>meiav iiidiT the head ‘ 
ness’ in delernumnj that jnit wlmh is ihargeahle tu 
income la\, the inarKe* ialin* i>f am a'.;n< nit lira! 

produce which hai Ken ranged hv (he a'***e*‘‘Pi* or 

received In him a- nut in kind and whnh li.i 
Iwn iitili/ed a- raw m.tieiiil in su- h I in* i mis or the mle 
rereipt't <f whnh ate mu lin'eil in tie iitinuiK nf the 
htiHirieHs sli.ill le dmliUlid aial in fntihiT tiedn timi ihall 
he made in riifw** t nf am e\[M*idilure iiniirm! hs I'm 
assessee as a luUuatcr i>r roeder nf lent in kiml 

(*2) For the piirfMisiss of luh rule (I) ‘‘market \alue ” 
shall le deenicil U> le - 

(> 1 } where agm ullural |»ri«lnie ik originally wold m 
the market in its raw state, nr after appli 
cation to It of am proteas ordinarily em- 
plnvrd hy a iiilti^ator or reieiver of rent in- 
kind to rtnder it fit to le taken to market, 
the snliie « ahiiluled aeitmling to the average 
price at wliii h it has lieen ro sold during the 
year previous to that in wliuh the asses* 
meni is made, 



ncnm 2 


2 


(b) where agrioulturel produce is not ordinarily > 
sold in the market in its raw state, tim 
aggregate of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area 

in which it was grown; and 

(ii) such ninount as the Irtome tax Officer finds, 
haring regard to all the circumstances 
in each case, to refireseiit a reasonable 
rate of profit on the sale of the produce 
HI (|ueHtinn as agricultural produce. 


Profit nnd I \trount 


Illiittra^ion 1 

Rs 


s«. 

To Rfijw'l of Sujrar 

2,000 

Sugar Sale^ 

18,000 

,, Mantjfar luring ( harirrft 1,700 

,, Molaw^ Hales 

3,000 

Kn^artane ISin 

8.000 

,, Stf>rk of Sugar 

and 

Linn* 

100 

M laHses 

2,000 

,, Rnlphni 

hb 



M 

400 




100 



,, Lab<»r»ttir> Sior»t 

200 



,, Kubri(.mtii 

2fi 



,, Sfiltirh^ «oil WiitfiH 

2,500 



,, (‘ane ttrouintf t 

70 



,, ttenrml ( luirgen 

280 



,, Net lV»hl 

7.570 




23,000 


23,000 


« *w»t of I'firu*- irrowiiuf i** 70 for 1,100 maunda of 

Aciorthttff to nilf^ \he ronipany Hititled to deduct 

the market valor of \\v pwohirod and u«<nl for manu- 

facture; the market %aluc h taken to be Ra. 350. 

r. i 
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P and I. Adin$tm«nt Aoemtnt 


JU. 

To Market Value of rane aufrar 
grown by the eompnny and 
rruAhed for manufaeture <*i50 
„ Aaaesaabte prttfit 7,290 


Rt. 

. By Net profit 7,670 

Vane growing coal 70 


7,640 


7,640 


QrARRV- Where a land awiesmi to land revenue ia 
worked as quarry, the profits derived from <|uarrie<i are 
not agricultural int'tmie, heiue taxable (Shih IaI 
Gangaram, 1027. 2. I T C 425 ) 

Fishery — Profits are not agricultural income. 
(Prabliat Chandra Barua rs Emperor. 1030, 57, I A., 
228; Bajendra Narain Bhanja Deo rs C I T , Bibar, 
1037, I T.B 111.) 

Pasttrace— Receipts are agricultural imeme 

(Prohhat ('handra Bania rs Emperor ) 

Harebt — Profits fn m Marki t** ns'onngs or ferries are 
not agricultural int'cmie (Maharaja of Darhhauga rs. 
C T.T.. Bihar 1024. 1, ITC 3(»3. Ra)endra Narain 
Bhanja Deo rs C f T . Bihar, 1037, I.T R 111.) 

Sai-t from Sea Water-- Income from it is not agricul- 
tural income ((' I T Madras l.inga Reddi 1927. 2, 
I.T.C. 308.) 

Private Canals— Whether income is in cash or in 
kind by sale of this water, the income is taxable (Sir 
Umar Hyat Khan rs. (M T.. Punjab, 2. I T.C. 62.) 

Royalty — Received for granting permission to take 
out kankar is taxable. (Maharani Janki Kunwar ee. 

Bihar, 5, I.T.C. 42.) 
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Interest on cash loans — Repayable in paddy is not 
agricultural income. (Haji Cassim Tayub Soorty m. 
C.I.T., Burma, 1932 A.I.R. 19.) 

Income from cotton — Ginning profits from cotton 
marketed after ginning in a ginning factory are taxable, 
ginning not being essential to render cotton to be “ fit to 
be taken to market.” (Sheo Lai Ram I.al vs. C.I.T., 
C.P., 4, I.T.C. 375.) 

r«»TTON, Silk, Jdte and Rcbdbr— are agricultural in- 
comes hut where they are considered on the border line it 
will he a question of fact as to how much should be taxed. 

Gur and Brown Sccar Making — are agricultural 
income. 

Tt»DDY- Inccime derived from toddy is agricultural 
income to the fierson who has produced the trees from which 
toddy is tapped 

Milling of Paddy — is not agricultural income. 

('OAL, Mica, etc. — Profits are not agricultural 
income. 

Land under Lease — The land need not be cultivated 
by the owner himself. Income from leased land would be 
income from agriculture both to the lessor and the lessee 
and to all the intermediary tenure-holders. 

Dairy — There are many incomes which are on the 
border line lietwoen agricultural and non-agrieultural in- 
comes. Dairy income is an instance to the point. Thc^ 
are not agricultural incomes if they are in the urban areas 
where the cattle are wholly stall-fed but if they are in rural 
areas where the cattle are pastured upon, the .sale of milk 
is agricultural income and exempt from the tax. (Kokine 
Dairy Firm, Rangoon. 193B, l.T.R. 145.) 
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Poultry — locome from poaltrr farming is alao to be 
judged in the same way. Poultry farming romee under 
husbandly and husbandry preeupposee a connection with 
land and raising of crops. Where the dairy or poultry 
is not carried on by individual farmers but by an organi- 
sation of a training business umtuimvUHl with is'cupation 
of land, the iiutmte should not legit i mutely r«inie under 
“ agricultural income." 

Flower GarueN' TIte owner ba> u shop in (‘ulcutta 
ftower market. His profits are rot tuxable. 

UoYALTY received fur granting itermission to manu- 
facture bricks is not agricultural iiuome 

Man(;o (jarden -- T he owner .selU it out on yearly 
lease. Pn>fits are isit taxable 

Lcr — Growers’ jirohts from ‘•ale of liu' are not taxable 
but when lac is converted into other prislucts they are 
taxable. 

Forest Incomk- It is agricultural immune. {Secre- 
tary of State r.v. /ainindar of Siiigampalti Ift22, 1, I.T 
181.) 

" If a landowner gmws on bi.-^ own bind which is 
assessed to land revenue forests or trees and derives income 
therefrom he is not liable to ii come-tax on such imome. 
Persons, however, who take nmiracts m foit'st.s for tlie 
cutting down and selling of iinilier are liable to tax.” 
(l.T.M.) 

SUUAR InIH’STRY — 

(a) Sugar-rehning is not ngriciiitural inomne. 

(h) In the matter of Hhikanpur Sugar (’onoem 
'(Bihar, 1910, I. I.T.C. tiO), the Company used to grow 
sugar cane crop on its own land and also manufactured 
sugar in an up-to-date factor)— the agricultural and 
manufat'iuring sections being independent of each other. 
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The Patna High Court held that the Company was net a 
cultivator and the income was not agricultural income 
within the meaning of section 2(1) (b) (ii) of the Act. 
This case was decided in 1019 on the basis of the Income- 
Tajc Act of 1018. Subsequent to this, in Killing Valley 
Tea Co.'s case the ('alcutta High ('ourt for the first time 
indicated a ta.vable and nun-taxable {percentage. 

Tea Industry— 

While the planting of ten bush and collection of 
leaves is agricultural income, the manufacturing of tea 
os a marketabl'e commodity from leaves is taxable. 

In Killing Valley Tea C«t , Ltd., rs. S'wretary of 
Stjite (1921. LIT C. M), it wa.s decided by the Calcutta 
High Court that when tea is grown and manufactured in 
Pritish India a {lortion of (he profits and gains derived 
from its s;ile in Pritish India must he regarded as “ agri- 
cultural imoine ” Sir A.shu9»sh Mukherjee, Ag. C.J., 
-olpscrved “ lienring all these principles in mind, we bold 
that the Compiiny minst lie taxed ti> the limited extent 
indicated because they tome within the letter of the law 
to that extent. As the (outeniions of loth sides have suc- 
c»*ed«l only in part we make i o onler as to costs . . 

Tea ('ompanies ordinarily hold their lands under tea 
grant leases, not under tommon cultivating leases and are 
nssesseil (<i road cess not as ordinary (ultivator hut under 
the 8|>ecial provision found in section *.13 of the Ceas Act 
of 1880. (lovernment. as a matter of fact, refrained until 
1919 from <is.>tessing the profits of tea garden.^ to income- 
tax. It seems that in 1919 the (lovernment already noti- 
fied that tea gardens could le taxed; immediately after 
this, came the fle< ision of the CaUutta High Court quoted 
above As a result of the observations of the ('alculta 
High Court, the (iovcrnmeni fixeil a percentage (now 40 
per cent.) of the income on which tax is imposed. 
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Indian Tia Contkol Act :~ 

XJnitT tertion 15 of th# Indtttii Tr^ t’ontrol Act* 1938, tbf» 
mwr m ten niny Irtnifet \m right to obtain export 

liceom in whole or in part to nny party. The profile reanitiiig 
from the aalea of aueh eip^irt and pnHhirtton quotaa and» m (he 
other hajid, the expenditure iueurnHl by the transferee in pnrehaa- 
ing surh quotas should W treated as follons fur the purjioae of the 
maaeaament of inroniMax »ith refert^nre to Rule 24 of the Indian 
Inrome-tai Rules. l!fJ2 Where the ipiotaa are transferred by 
the owner of a tea rstate to which they ai»jH*riain, the prire realiard 
should be treated as if it were income derived from the sale of tea 
grown and maniifartured by the seller, since the allot'^alion of the 
quota has resulted from the growth and sale of tea by the wdirr 
in prerious years In that rase, therefore, «»nly 40 per rent ol 
the ine<»me deriveti from the sab* of the rights will lie bald Habla 
to tax. Where, howerer. a further t rangier u made by a person 
other than the owner of the tea estate to which the quota has l>een 
so allotted, whether or nut such person is himself the owner of a 
tea estate to which ani»ther quota has )>^i*eiii allotted, his profits on 
that transaction ranuoi in any s«*n^e W said to hare re^ulti^ from 
the growth hy him of tea and will haee to be treated as wholly 
taxable in the assessment of the seller The same applies to tha 
profits made hy an owner of a tea ei^iate out of a transmtiun in 
which be buys a quota and uses it for the export id tea growrn in 
an estate not bis own teg. alter manufacturing tea in his factory 
'roin green tea grown eliw^wbere) If a <iuuta is purchased by the 
owner of another t<i a esiui** and m utilized i*\ him for the exporta- 
tion of tew growm on his own rslate, such purchase •nablea the 
purchaser to market tlo^ priniuct of his own tea i*st4te. and it fol- 
lows that the rseit of hu}ing the <(uola will have to lie debited to 
the income of the concern bsdore apportionwient under HuU 24 
of the Indian Inrome-tax Rules. Where the quota is puit^hased 
by a person who is not the «iwner ol a tea estate, or if purchased 
by tbe owner of a ten estate is resold by him, or is used by him 
for the export of a tea grown on an estate not his own, the expen- 
diture will be allowed in full in computing the purcbas«*r*i profita« 
ainee, aa already explained, the net profits of such a person from 
Ibe iransaetion are taxable in full and are not rorered by Rule 
24 of tbe Indian Income-tax Rules. (I.T.M.) 
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lUuBtraiion 2. 

NORTH JALPAIGUHI TEA COMPANY, LTD. 

/lepemte and Profit and Loss Account for the year ended . . . , 


To Oardeii Expenm: — 


,, Europenn efitabliftk- 

meoi ... 60,000 

„ Indian ««Ubliihment 80,000 
riilHvation .. 1,10,000 

,, Coolit* rwruiting 7,000 

.« ('oolif* expentieR 5.000 

,, Stored and Tool# 2,000 
.. New building* including 
replarementd (1> 12,000 

.. New machinery including 
replacement* (2) 16,000 

Repair* tn building*^ 1,600 
Repair* to machinen’ 1,200 
Medical expenae* 2,400 

Oop expeniw* 4,600 

,, Manufacturing and 

packing 2,300 

,, Tea boxen 3,500 

, Freight and rhargea 
on tea 7,500 

.. (fO\t rent and ceM 2,200 
tieneral charge* 3.800 

InMiraiKc <hail> 250 

Tea weed crop <4t 700 

, Surve>jng JlOO 

Pundm*4* of export licence* 
and pfiTHluction rights 
<7) 1,800 

,, tieneral Expense*: — 

( barge* general including 
lent, nalarie^, etc 70,tXK) 
,, (Vmmiiawion to managers 
and wtair 8,000 

Net pn*fit 2.00,000 


By procoeda of ibe crop 
Aaaam 2,90,000 
Door* 3,06,300 

6,96,300 

,, Tea seed (6) 1,200 

,, Profit on sale of 
investmenta 1,060 

Miaoellaneoua receipt 
being 

Sale of sweep- 


inga 

1,600 

Post Office 


nni (10) 

500 

Shop rent 


til) 

300 

Rent of paddy 


landn (8) 

700 

Sale of scrap 


metal 

500 


3,500 


6,01,060 


6,01,050 
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/iem»e and ProJSt and Im* AfOunfnu^t Arraani. 





B*. 

To Tim mml 


B.» \. I‘. 

2,00,000 

Lm» Tra mmd 


N«>« Uuildinini 

4,000 

Crop 700 


KxIoiiMtm to ipjHtioirn in* 

— . 

500 

i liul<»d nndi^r repam tki 

To Pmfit on ^li* of 


(iiiililtnira 

1,000 

inTontmfmtii 

1.050 

lly Ntn maohinf'r^ 

2.000 

To ProTiiient Fnnit 

l-l.0»)0 

iiMtl of otri 

sifleni 

To Boni of Paddj UtitU 

700 

leplaoad 

350 

, of H4^riip itkiOtil 

MiO 


— 1,750 

Incomo fuller 

1 

li\ 

.100 

Pont rent 




Shop rent xlMK) 




— . 

VM'i 



To AdjuteH Profit 1,89,500 



2 

.07,050 


3.07.050 


4<»‘’ of R« !,<»'• 500 R* 75.SOO 0 0 

Aifii tni >imf fuHy ik><<uf'MAbl« R« W>0 •> 0 

Tot*! Inoom** R» 7fi,f!0*> 0 0 


XfiTF. — (I) New Hiiilding e\iM*rd«tijreR havp amount- 
ed to Rs 4,000 and replatementa Ra « 000. 

f2) New niathinen’ expenditures have amounted to 
Ra 2.000 and replat'eraenta Ra I3.0t>0. 

(3) Repnira to Ruildmga inriude an item of expeti 
diture, rh , extension to gfwlown amounting t<» Ra I 000. 

(4) &• (5i Tea seed crop is an expenditure on Tea 
aeeda prodmed proceeds being Ra 1.200 in the Amount 
above * Both these relate to agricultural income and have 
been eliminated from the account 

(6) Surveying haa been found to !« a t'apital item and 
hence disallowed 

(7) The question of purchase of production rights is 
a little complUated. If the ptinhaser of the production 
rights sells out a portion to another Tea manufacturer, 
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the entire profits thus accrued would be taxable. If the 
purchaser utilises the rights fully for himself then the 
profits will be normally shown in the accounts and 40 per 
cent, will automatically be taxed. 

(8) Rent of paddy land is agricultural income and 
not taxable. 

(0) Sale of scrap metal is a Capital item and there- 
fore not taxable. 

(10) & (11; Post Office rent and shop rent are fully 
taxable as they have nothing to do with tea business 

(12) Provident fund allowable as a deduction was 
not debited in the acismnt; hem'c debited now. 

SiMi'i.R MonTc:A(.E- Interest received by a simple 
nuiiigaget* of agricultural land i.s not agricultural income 
- hence taxable. 

C.HrFRC('Ti'MiY Mortgace- Transfer of Property 
Act defines it a.s follows: “ Where the mortgagor delivers 
po.sscssion or exprc.s.'.ly or by implication binds himself 
to deliver {H>.ss«'s.sion of the mortgaged property to the 
mortgagee and authorises him to retain such possession 
until paMiient of the mortgage money and to receive the 
rents and profits act ruing from the projierty or any part 
of such rents and profits and to appropriate the same in 
lieu of interest or in ])aymcnt of mortgage money or partly 
in lieu of interest or partly in lieu of mortgage money, 
the tran.saction is called usufructuary mortgage ’’ 

(1) In case of pure usufructuary mortgage the money 
nxx'ived liy the mortgagee is agricultnral income. 

(2) In the case where the assessee carried on money- 
lending business and took usufrurttinry mortgage of lands 
and then immediately leased hack to the mortgagor stipu- 
lating some fixed annual payments these annual payments 
were decided to he agrieultural income (Mukand Samp 
w. C.I.T., U.P., 1028, 2. I.T.C. 405). 
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(3) A person i«ecuted in favour of the aasessee a usu- 
fructuary luortgaf^e for rmiring the capital sum of the 
IcMn and interest thereupon. Likewise, the asseasee also 
executed lease of the pro|»ertie8 i-overed by the mortgage 
h(>ud in favotir of tlie mortgagor. The question was as to 
whether the income derivetl by the asscssee was agricul- 
tural income and it was dec ided that the nature of the 
transaction was not of usufructuaiy' mortgage hut that of 
a simple mortgage. The interest wscrvetl by the doc'u- 
ments and jmid to the as.sessec during such {)eri<Kl ns he 
was not in |Hvsession of the leawd projauty was ma agri 
cultural income Whether a mortgage is usufrui tuarv ttr 
not will dej)end upon the detnl. (Iljijniti l*rasad Singh r.« 
IM T.. Bihar. 4, I TC -JtW) 

(41 Assessee carrying on money lending business 
makes an income of rent which he ohtainwi from pro|H‘rty 
under mortgage (usufructuary) and which he Bppi-opriat4*<l 
towards interest It was dwideil that the retit was agri- 
cultural intome tlKiugh it wa.s apfimprialetl towards in 
terest ami hence imt asst*ssable (Hajee Mohammad 
Sadak Khoyee r.f. (M.T , Matlrn.s, l{t3r>. I.T It. 1). 

(5) A.ssessee cariying f»n ni<»nev lemltng business 
makes an imome of rent from profwrty taken on usufruc- 
tuary mortgage. The I’ntna High Ctmrt tiecided that the 
amount in question was agricultural iiu'^mie. On appeal 
to the Privy ('oiincil hv the t’ommi.«sioner. I’rivy (‘ouncil 
confirmed the decision of the High t'ourt. The question 
is thus set at rest Lord Macmillan tiliserved '* The 
result, in their I.ordship's opinion, is to exclude agricul- 
tural income altogether from the scope of the Act, however 
or by whomsoever it may be received.” ((M.T,, Bihar r.«. 
Sir Kameshwrar Singh. Il»35, I.T.R. H(M>). 

From the Madras decisions, it became necessary to see 
as to who received the rent from the tenants. If the 
mortgagee oollecta it, it is agricultural income in his hands 
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and it i« eacempt Inmi the tax. The Jadioial Conunitiee 
in the above case (5) observes, “as Ashworth, J., puts it 
in Hakund Sarup vs. Commissioner of Income Tax, 
United Provinces — ‘ ‘ The business of money-lending may 
bring in an income which is exempt from income-tax on 
the ground that it is derived from agricultural land. 
The exemption is conferred, and conferred indelibly on 
a particular kind of income and does not depend on the 
character of the recipient ” 

This view is also held in the observation in the case 
of S. L. Mathias where the following occurs “ The mere 
circumstance that income from agriculture has to be 
plaml under the head ' Rusiness' has no effect to n^ative 
its being agricultural income as defined by the Ac't.” 

When doss Agrkwltural Income Arise? 

(1) In Mohanpura Tea Co.’s case (1937, I.T.R., 118, 
Reiigal), the Cahuila High Court held that in the case of 
tea grown in a native state and sold in British India, the 
entire itu’oine is deemed to have arisen in British India 
and hence a^ses.sJdlle. The Cahutta High Court oliserved 
in a previous ca.se (Port Said Salt Association, Ltd., 6 
I.T.C., 12Ji, Bengal) that “ profit is not realised before 
priit* and when the arlii'le i.s s«ild the w’hole profit is 
realiseil for the first time and it accrues where it is thus 
realised. " Basing on this interpretation of “ accrual ”, 
the judges in the Methanpura Tea Co.’s ca.se decided that 
the income accrued in British India and therefore section 
4(1) applied and that section 4(2) could not be applied and 
also (lecndecl that ns section 4(2) could not be applied, the 
second proviso could not come into operation. Therefore 
income is deemed to have arisen where sale takes place 
notwithstanding that tea is manufactured elsewhere. 

(2) In Mathias rs. C.I.T., Madras, 1937, I.T.R., 
435, the nssessee owns coffee plantations in Mysore, and is 
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a mident of British India (Mangalore), and has offices 
in Mysore and in Mangalore. Produce was brought to 
Mangalore in raw state, and was sold in Mangalore. 
The Income-tax (.’oauiiissioiier decided that the income 
accrued in British India and therefore not exempt. The 
Madras High Court decided that the assessee was entitled 
to claim the benefit of the seitmd proviso to section 4(2) 
and therefore exempteil. 


of the ttro aisfg. 


Csklcutia High (VuH 
(Mohanpursi) 

(1; gruwn ui Xatu** Stall* 

(If) T*pa Mthl in Britinh lutlui 

prodiH I* ari*^^ iii Native 
Statp unit an**t*a in 

British Intii*! (when 

Hence (a) let ‘hi* applies 

ifn titHi M»« tnii! 

prfm>%«i tilted nyt 
apply 

t Ih'i int nnif ha's 

not ar!«tpn in Natn** 
Static). 

Therefore /ncomr not fjF4*mpi 


MaiirftH High Conrl 

(Mulhiatt) 

(1) grown in Nulife 
Slate 

(2) aailfl in Uriti«th 
Iiitha 

llentt prtHlnie i** ri*tened in 
km<) in Stale 

UeiMe Ittiotne an^^n ill 
Nsitue Slate, 

Htoii* e »*f*ili«tn Itjf^ pro 

tl4l4»^ »lppl\* 

Tlifti'forr lnrt*m4 


Id the alxive oafte of S Mathiiun, the ('ommi^^^^iouer 
of Income-tax, Madras, appeaU'^l to the Privy (’ouiiril 
against the dw ihion of the High ('ourt 


• The 2iol provi^Mr of m^v 4^21 h^^ Jwi*n tleleleil h> the Ameiifl- 
meat Art of IlliM) — 

Seetion 4(2) pr^lVllle^, Imonie, profiu and gaiim atrruing or 
filing without Br, India to a periwin redden t in Hr India ithalU 
it they are reeeivid in or brought into Hr. India, le deemed to 
hare arerued or arnen in Hr. India and lo lie inrome. proftia and 
galna of the year in which thev are »io reeeired nr hronght not- 
wtfhalafiding the fact they did not m accrue or oriac in that year ** 
^ 2tid Broviwi: — “Provided further that nothing in thin aub- 
aciion aball apply to income from agru^ulture arining or accruing 
in a Slate in India from land for which any annual payment in 
money or in kind ia made io the atate/' 
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It was obaemd in the jadgment ‘*Bat it appeals to 
their Lordships that other oonsideratioQs decide this 
appeal and that it is unnecessary to determine whether the 
income in question accrued or arose within or without Br. 
India." 

Thus it was thought unnecessary (as stated in the 
judgment above) because, the judgment continues “ The 
contention of the inoome-taK authority has been through- 
out that the income assessed to tax was not within section 
4(2) because it did not accrue or arise outside British 

India It was contended therefore that the assessee 

was liable under section 4(1) and that sub-section (2) and 
its proviso did not affect the assessee’s liability. The 
answer given by the High Court has been stated and is 
now to be examined." 

The judgment continued " The answer proper to-be 
given to the question stated 1^ the Commissioner is that no 
part of the income therein mentioned is exempted from 
taxation under llie second proviso to section 4(2) of the 
Indian Income-Tax Act.” 

The Judicial Committee thus gave its judgment in the 
form in which the Commissioner put the question. 

In the case. Raja Probhat Chandra Bama vs. King 
Emperor, 1930, the following questions came np for 
decision : — 

(1) Whether the following incomes were agricultural 
under the Act : 

(1) Jalkar or rent received from fisheries, 

(2) Ground rent for land used for potteries, 

(3) Ground rent for land used for brick-fields, 

(4) Fees received from the tying up of boats, 

(5) Fees received from land used for storing pur- 

chase of crops. 
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(6) Fees received from cart etanda, 

(7) Punyaha nazar or narar paid by tenanta of 

agricultural holdings at the beginning of 
Zamindari year, 

(8) Nazar for petitions presented to the zamindar 

dealing with question of auceeasion, settle- 
ment and fuirtiliun, 

{{)) Ground rent for permanent shops, hats and 
bazars, 

(10) Stall fees paid by tempf»rary sellers at hats and 
bazars. 

(II) Whether im^mie deriveil from such of the above 
sources as were not taken into L'tmsiderntion at the time of 
fixing the Jama at the time of the IVnnanent Settlement 
IS assessable for iiutmie tax pur}s»st‘.s 

(III) Whetlier having regartl to the terms of the Per- 
manent Settlement Hegulatioii, intome derived from the 
above .soimes in jiermanentiy .'•etth*<l oreas is liable to 
assessment to income-tax. 

On the question endmilietl in the III item. <t>nfliil 
arose and Sanderson ('. J. and Hankin J referretl the case 
to full Bench (on.sisting of Mukerjee, Suhrawardy. Ghoeh, 
Buckland, Pantun J.J. 

The Brat two judges answeretl (jucislion 8 in tlie nega- 
tive, i.e., income derivetl from the almve sources in |>er- 
manently settled estates is not taxable but the last 3 judges 
answered in the affirmative. 

The case was then liefore the Priyj' ('ouncil who, how- 
ever, agreed with the above majority and answered in the 
affirmative, observing, 

"Thp prokli*ni of tla* rorriHi't an.vwpr to qar»(ion 3, tmn been 
BOV euBiiidered hefote different ronrta in Madran, Patna and ('al- 
cutta by 13 Judges. As their lordabipa read iba various deeisions, 



«kcnmm 2 


H would appemr that 5 of the 13 ludgea would answer question III 
in the affirmatire and 8 would answer in the negative/' 

*'The language used in the Begulation does not mean any- 
thing than this; You have in the past Keen liable to have 
the amount of the juma inereaia^ according as the actual produce 
of the estates increased; to enable the Government to obtain this, 
you have been subjcH^ted to frei|uent investigations to ascertain the 
actual produce and you have been deprived of the management 
of your estates. All this shall cease. You shall have fixity of 
payment and fixity of teinirt*. If >ou improve the revenue of your 
Ziiiniiidari vou shall enjoy the fruits of your improvements with- 
out fear of the (iovernnient claiming that, liei^ause the revenue 
prinlurcd hy the estate has increased, the payment you make to 
the (M»\ernmeiit as a condition of bedding that estate shall be in- 
creased also.” 

* ‘Their T ordshi[is acre unahle to aM*eitnin upon uliat footing 
the uppclluiit had been u^Mwsid in respe<*t of the income derived 
from hii* samindari, i c , whether on the gtoss income or after some 
allowance hud Im^cii made in respect of the jama assessed and paid 
upon the lands Their loidships are of o]»itnon that, in assessing 
the ApfMdlant io income lax in riN|H»^'t of *he iniome derived from 
his ratuiiidari, his incruue, profits and gams from that 80un*e 
>houM lu* computed after making proper allouanie in respect of 
the juniu assessed and paid, 

“ It follows that in their Tairdhliips’ opinion, questions 2 and 
3 should lioth le aiisuercd in the affirmative. (Juestion 1 was but 
fiiinth argued 1 efore the Foard As to it, their Jitinlships need 
onl> sa\ tliiit ihw h.nc not been furnished either with materials 
or reas 4 >iis winch would juslii} them in suggesting that any speid- 
fied item could properly Im* dcMrihed as agricultural income 
within the definition eontained in 2(1) of the Income-tax Act 
11122, Their I^ordship^ accordingl> agree with the negative answer 
which has Wen given to question V\ 

In (he ease Emperor ts. Probhat Chandra Barua, 
im, l.L R. 54, Cal., 863, before the Full Bench. Mr. N. 
N. Siri'ar. on behalf of the assessee, argued : — 

**Thc first question argued hy Sir B. Milter is whether 
there was a promise of general immunity. I object to the words 
used. No one argued absolute immunity. What was argued was 



M 


mCOMB^TAX LAW AND AtTOVHn 


ibat difaet datnand fmm land araa a)MH»lu(4»ljr giYi^a up. la ibii 
rase it is direct imptHutioa on land. 

Next, as rt»pards the at^upe and true titeaninK of the Wfird 
Jama. R«>me lonfusion has been made on this matter. Jama was 
not here rent in the simw* of hetnp a share of the prodmi# of land. 
In the Permanent Settlement lte|rulatiim, it was the consolidated 
amount that was fixinl after (akiii|r a certain share of the profits 
from land, fisheries, forests, ete .— in fart from everythinir aria- 
infi; out of land and water wrtihin the aiiihit of |u«rfiianently* 
settled estati*s. (Vrtain internal duties levied hy the nmiindar 
upon the tenants were excepted Evervtlunfr was taken into 
account in the juma The xeimtuhir h»<l to file returns 

on every thinjir The ileniarul of all pres^^nt and fuliire in- 
comes Resumptit»n <»f lands was pmsided ff»r My 

frieiars idea is thut the jtiiiia was onK 4d atrrii uittiriil lands. 
That is niift mk Fishery aUo was included See Muluirujaflhiraj 
of Darhhuni^a r< <’«‘iii!iiis‘.ii*n» r Itootn tax, I I. K Put 4Tlh 
Radcn-Powetl on laiiol Re\eiiu«*/' p FV) Philips lui ** Fund 
Tenures,*’ pp 2tilF aiul i*olehrf*‘»ke‘s Su p|dein«^fit, wisich jfiscs 
al! df tails. 

Of the Parliafiirntan S» itiite, LM mid If'i (»e«> III, i Iffi, S. 

in pursuance i»f whnh the-M* t*io|Uiries H(-re iimde, it will W 
quite clear that tlie intention of the I^i;i<ihitiire was to h\ the jama 
in p<*rj>etuit\ The Recniution will quifi* < lear when we 
in minil the tilK4>e We hcmI not i*** into uio lent history 
also Fifth Report, Firiniuiri t’s Kdition, p Jtft, Rc^^ II of lSl!t 
Preamble and Art -tl , para ; Rc^jx 1 id 17?h'F Art Field** 
Hcjrulatinns, p. HtO. 

It was irnornct to sa\ that jama only as rej^fards afcfncultural 
land was fixed for eier That is m\ frnuid** radtiip: of the 
Regulation in %iew of the Income-tax Aft The truth i*. jama 
or publif^ demaiul had fixed for escr The contention of my 
frierifl that so long the jama w^as not im reascd. limiting the term 
to profits of agriculture, the miiindur had no gries^ance i« 
fallacious 

liieaxe aside for the present the question of abrogation. 

The question is — arc you increasing the reveniie? Incomc- 
taa Wing also revenue, call it by wbatever name you will, there ii 
iiicreaae of revenue. 1 do not claiin general irumuuily. 
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(Buekland J* Jama doe$ not raally mean income.) 

Jama no doubt is what is paid to Government. It is« how- 
ever, ** public demand " based on everything including fishery. 
It is abundantly clear from the statement that the Permanent 
Settlement was made because the value of the land was not going 
to be affected bv the apprehension of further imposition. Even 
Rankin J. did not base his decision on the assumption that there 
was no promise. As to what the effect of the later Acts is, is 
another matter. 

Imposition of Income^ax on fisheries, which had already been 
charged to revenue, would certainly amount to a breach of the 
promise contained tn the Regulations, Any additional impcmi* 
lion, whc^ther us jama or tax, on the profit^ of land and water in 
permanently-settled estates would be illegal. 

Mr. Justice Panton has referred to Income-tax charged on 
the interest paid on 0. P. Note«, although thc^re was the promise 
on the port of the (joverninent to pay interest at the rate of 3^ 
per rent, or 5 per cent, the case might be. But a G. P. Note 
is not a promise by the sovereign os such. There the Government 
actt*d in the rapacity of a private debtor and without prejudice to 
its sovereign right to tax income. 

My friend has pointed out tliat the wend jama is used in the 
HenH<» of rent in the Putni Regulation VIII of 1819. It is quite 
clear from the context that the word used there in the sense of 
leases. There are no ]>rcccdcnts on the point. 

My friend lias next argued that royalty on mines has been 
taxed witlnnit protest and he has cited the case of Manindra 
(Miandra Nandi, l!ltlT, I.I*.R, 34. <*al. 2/)7, in support of his argu- 
ment, But tlKTe ini question wa> raised alxiiit the Permanent 
Settlement and that fur a very gcMal reason. The (loverniiient was, 
and is still, ass<*rting its oun right to the mineral.^ and the UKsesseo 
very uisely preferred to pay a lax <»a the income from minerals 

rather than losi» the whole income ilwlf by raising the question of 
the Regulations sijol inviting perhaps an ailversf iWisitui. When 
there is no mention of the IVriiianent ScUbuiient in tlie decision 
cited last, iiiy friend cannot ndy on it on Ibis point. 

On the question of taxing profits from a ]>rinting press set up 
on land in a perraanently-fw'ttlcd estate, I submit it would be 
profit from business and liable to tax. It was a perversion of my 
argument to say that 1 contended immunity from al| taxation/* 
P. 4 
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Sir Benode Mitter on behalf of the Crown oonUotded : 

then* ko fiiirh prtmkiMe rrudo to (he uHunl pfO* 
prietont of laotU which wen? jtettled a( the time of the PennaniMif 
St*ttlenien( of Hihar aiul m alleiced on Whalf of 

the thut there are no word# in ItcKnlation I of ITfW or in 

the other Rc^nihiti<in» protnutKAted in the hauio year from which 
the inferenre rim Iw leji^ittiiuitely droAii that there ii a »tatutofy 
ohli|rati(oi not to ilnp4l^•i4* on boldi-rn of »»urh IaiuIa aik> (dher lax 
wha(^K*vt*r; that till thut tlerided tu 17!k3 that the jama 
or rr^rnue on land-* <should U» treated ti\ed for e%*er and, there- 
fore* rinild not W eiiliatiretl oi altered: that the LAgUlature in roin- 
peteikl to the ineoiii«» derived from land in permanent Iv^ 

Sfdtled e-»tate^, nnKjeet to exeinpltoim providi**! for by (lie 
Uiture itself, lo Inr^nne-tai; that the aordn UM^nl in the ehargtna 
^lerllont^ of the Indian Inemoe-tax Art. 1922, are very wide and 
that they must inriude inrome from land in perinaneiuly-aeHled 
eatales, to the »aid exemptions; that the rule aliout a 

Auhsecptent i nuftment of a g^eneral tuilure not heinjr heM to aflfei t 
in an> manner aw earlier Hlaiuir on a iipeeial suhjisri ranimt he 
pofthi^d tfio far* inasmut h as the -matter ot ta\ation under 

(he later statute is different from the suhjet t-matter of taxation 
under Kegulation I of IT^tfl, » ** , the sohjeft-maliers of taxation 
under Beirulation I o( KJhH. »nd the Indian In-t ome tax Ait* Hi22, 
are finanriu1l> and erunoiniralK different, and llal, havinff n*jyard 
to the expre'^s <«|ie< th< alion of rertain exiinptions muIv. the presiujt 
ass«'Ssee*s f hum must fail.”' 

In Maharaja Himuira Ki?w)rp Manikya r/r Siv^retary 
of Slate ISnfl, 1. I T ('. H7, (he qtK>$«tioim for decisirto 
were :— 

(1) Is salami payahle in respect of tennnrv of waste 
land, and 

(2) Is salami payahle for mtignif ion of a transfer of 
a holding from one tenant to another, 

agricultural income within the meaning of m\ 2(1) 
of the Indian Iruome-tax Act, IftlB? 

The Acting Chief Justit'e Sir Ashutosh Mukerjea 
oheervecK “When a new tenancy is created in respect of 
unrK'Cupied waste lands or lands which had been ahandonod 
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previous tenants, the premium represents essentially 

the capitalised value of a portion of rent 

He thus answered the ft.nt question in the affirmative and 
thus it became exempt from tax. With r^ard to the 
second question he observed, “As regards salami paid for 
recognition of a transfer of a holding from one traant to 
another, it was held in this case that the above oonsidera- 
tton did not apply the money is paid by the trans- 

feree to the landlord to purchase peace so that he may not 
contest the validity of the tran.'^fer." Thus he answered 
the second question in the negatire and so it was not 
exempt from the tax. 

In Nawabzadi Mcher Ilanu Khanum’s case 1925, 2, 
l.T.C. 425, this alH)ve view in respect of salami was over- 
ruled by a Full ilench of the High Court of Calcutta. In 
this case, the Standing t'oiinsel argued, “that it is not 
revenue derived from land but from transaction, that is, 
from the recognition of the transfer and that it is an 
incident of the transfer and not of the tenancy and there- 
fore does not flow from the land ’. Justice Greaves did 
not aiM'ept thi.s argument and held that narar or salami 
paid by a tenant to a landlord for the recognition of a non- 
transferahle holding is rent or revenue within the mean- 
ing of sei'. 2(1) (a) of the I T. Act of 1922 and that it is 
exempt from assessment. (Hirendra Kishore Manikya 
rs. Secretary' of State for India 1920, l.L.R. 48 Cal, 766, 
in so far as it held ‘he contrary view, overruled). 

History of Ta.vation of AGRiruLTraAL Income. — 
"To stabilise the finances after the sepoy mutiny, the 
Income- Ta.x Act of 1860 va.s passed which did not exempt 
the agricultural incume from the permanently settled 
estates. The Act lasteil for five years. In 1869, it was 
revived and was in force up to 18751 In 1871, the first 
Road Cess Act was inaugurated in which agricultural 
income was assessed. In 1877, the Bengal Public Works 
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Cew Act was imposed. In 1880, both the Gees Acto were 
consolidated under one Art. In 1878, a Lioenee Act was 
passed as a counterpart of the cess, whereunder all 
persons carrying on trades, dealings and industries were 
to take out licenses and pay for the same. In 1886, the 
Income-Tax Act was passed incorporating in it the prin* 
eiplee of the Litense Tax and agricultural income was 
exempted on the clear understanding that the lands of the 
permanently settled estates are already burdened with 
cess, an additional burden over and nlove the land revenue. 
The ('ess Act deals with land : the liuomeTax Act taps 
all other property, the cess is for agrarian population 
whose main ocxtifiation is agriculture; imoroetax is for 
urban population whose main oix'Upation is trade. In 
11*18. there was an attempt to include agricultural income 
in the liutime-Tax schedule but it pnivcd abortive, in spite 
of (lersuasive attempts by Sir William Meyer, the Finance 
Member, and Sir (ieorge Ix)wndft», the Law Member. In 
Bengal, according to the pledge, inc'ome-tax on agricui* 
tural income can come in if the lioad and PuUic Works 
cesses go out ; both cannot remain on the Statute. 

The income-tax rm agricultural income, which was 
levied in 1S60 and abandoned after a brief spell of years 
aud which is recommended by the Taxation Enquiry 
(.’ommittee (1924-25). the Simon Commission (1829) and 
others, and the local rates on profits from land in the shape 
of cesses which are in existence are supported on the 
strength of the fact that they do not contravene Regula* 
tion I of 1793. ”• 

The question of taxing agricultural income brings tha 
matter of permanent settlement to the forefront. The 
defencv of permanent settlement may be quoted tarn 
Mr. R. C. Dutt's Economic History of British India : 

“ Thi>rp may be Mjmis ilunbt an In tbr viadum of Pitt'a p«r> 

• Mr. Harbin .Sen’* Studtrt in the Ijand Kronomici of Bfngol. 
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mmmi settleiii4»iii of the land tax in Eni^laiid; there* can be no 
doubt m to that of C'ornwallia'ti Pennauent Settlement; in Eng- 
land (he iM*ttlciiient benefited the landed rlasMeN only ; in Bengal 
the eettlement ha«< Wnefited the whole agrirullural tommuniiy ; the 
etiitre |o*aHani |iopuIutiou nharee the benefit and is more prosper- 
ous and resourrefiil on account of bis measure. In England the 
settlement limited the tax on one out of the many wjurees of 
national iiieottie; in Bengal it has afforded a protection to agri- 
culture ahich is virtually the only means of nation’s subsis- 
tence. In England it precluded the iState from drawing a large 
land tax to he spent in the <*oiititry for the benefit of the nations; 
ill Bengal it has precliideil from increasing the minual economic 
drain of wealth nut of the (ouiitry. In England !t saved the land- 
lord class from mlit d lavatioii ; in Bengal it has saved the nation 
fmiii fatal and diMistrous famines/' 

Regarding Taxation of Agri(‘ullural Im-oine deriv- 
ed from jwrmanentlj .settletl estates, the ('hief Jnsftioe 
Dawson Miller in Maharajadhiraj of Darbhanga ts. Com- 
missioner of Inwine-tax said: 

** It i*i argued that the efleci of the inipOMtion of income-tax 
not to increaM‘ the revenue i»r rent ho pa^dde, hut it is clear, I 
think, flint (he im]>oH]tiou of such a tax is m fact to increase the 
revenue under another naine. The Jama pennanentl^ fixed at 
the date of the Settlcnicut wa.s caleiilated upon a percentage of 
the lents and at (hat time denied fioin the ownership of 

the land lniiiine-ta\ is fused upon the siiue rents and profits 
SH they now' exiM. and it m ]iii}»t>ssihle in m\ opinion to esi'ape 
fnim the couchision that a tax, under whatever imme^ upon the 
same siiurccs of income would inenase the duty payable under the 
name of revenue and which, bv the Pemiauent Settlement, it 
was agreed, should then W fixeil for ever.” 

Land R«f mue, Rent or Tax : 

It is not necessarj’ here to enter into the detailed 
consideration as to whether land revenue is a rent or tax. 
The Indian Taxation Enquirj' Committee Report (1924- 
SK) discussed it fully and states that “The Committee are 
unanimously of opinion that under both Hindu and 
Mohammedan rule the State never claimed the absolute or 
exclusive ownership of the land and definitely recognised 
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the existeme of private prot»erty in it" iti answer to the 
two questions, ru., 

(1) Did the State claim exclusive propriettiry right 

over land. 

(u) iimler lliitdu Law' 

(f>) utider Mohaminadaii rule ' 

(2) Did the British (lovernment suiteed to any 

siu h right ' 

The re|x>rt further states that “the t'ominittee are 
unanimously of opinion that in the lase of lands under 
permanent settlement, the (ioiernmeiit haxe now no pro- 
prietary right and that as regard^ Khas Mahal estates and 
waste lands outside the [lerniaiienll) stMlletl art‘as, they 
have full pro{trietorship t>n the 4|ner«tioii of iheir ngbta 
in relation to rytawari and other iem|sjrarily settled tracts, 
the ('omniittt'e are dn ided in upiiuon white, however, 
the C'onimittee are not of one mind a.<« t*) the |M)ssihilit\ uf 
arriving at an exact and general dehniiiou of the position 
of the landholder in a lenqairanly settled area, thej' are 
agreed that in the generality of uimch Zainindars and ryots 
are respectively the |M»ssessors of the proprietary right 
subject to the |)ayiiient (>f land revenue ” 

Whatever may he the nature of this controversy, the 
result IS of academic interest, lait what is of practical 
value to the landlords dircHt!) and the tenants indirectly 
is that the land revenue is a heavy charge ou the income 
under whatever designatiou it may he im|NiKed Sir N 
R. C'hatterjee, ex-.Iustice of the Calcutta High t'ourt, ob- 
served : " It appears that the owners of the land had to pay 
cesses, while all other sections of the puldic had to pay 
income-tax. That lieing y>, if laud is made liable to 
iociome-tax, there will le harden (4) of revenue under the 
permanent settlement, (/») of road and public works cesses 
and (e) of income-tax, which does not seem to he justifialile, 
unless other sections of the public are also made liable with 

vCMCII 
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♦ Thfj »b«>ve figure hnvt^ l>m*n mcmtly r4im|uli^ from Ihi* 
K^^IHurt of ibe liond Iti^vonui* tVimtiiiMiioii, liougol. 19^'U)*--^. 

.V.//. — \l) Thi* rrvtniu«» ilmonil fur Ib^ngol bo# Iwn lakon 
from thr Latui Ifrvi^tnu* AiImioiMnition 

1 2) Tbe fiouriM fur inlier [m»viu4*f^ havi* taken fMitn the 

Agrietillural Stati9itir:» of luilia Volume 1. 

(3) Iliiriiig the iiv^iigal Land Uevenui» C^iutitui^utoirit tour in 
the Punjab tiiol the rnited Prtn'uire**. the ineideiiee of 
revenue |>er ai re uan »«>>«' ^rt a tned to Ik‘ H«. 2*^i-6 in Madma; 
He, 1-!M> in the run|ai>; am! He, l-H-tt m the ]ieriiiatiriitly* 
settled art’as* and Re. 1-1 1-0 ineludint; n inH in the tempo- 

rarih M^lthd an an uf the I "in ted Provinren 

^ Mr. Sai lm> S ImhA “Sludie«» in laind K<oiioniira ill 
Bengal/' 

• I.iMi UiNtMt: m iliOHis, - the riii>at«ari area 

eo\er'» Mpi.ire imle-n, uiol the perninnetitK*^*lt)e<l atea 

4*iJ(C H4|nare tiule**. The lulal of land revenue h T 10 i ron*-^. At 
the time of ihe iVrioam^iit Settlement ifi IstW, the tioiernmeiit 
demand wa^ uHAe-^^^d at half of the groM pr«Kluee, of which two- 
third*^ uiiH a*^ttgn«d the ( owernmetit nhare and one-fhir*l wa^^ 
retuin«'d hv the raiinn«Uir*« The ma\iituiiii a<'*e^*uuent wnJ!» to Iw 

per lent of the groM produce In it wa^ deidded that 

the a’Hhe^Anient nliotild U* made not on the gn^tMi pro<lui*e, hut 
*.hould [ ^e half n{ the n< t (irtiduie, i e , the \ahie of the groM 
produce after dediuting all of i ultn itiou Thi<i in utill the 

maximum fiovernment fleuuinfl. 

AHHuiiiing the percentage of agri* nltural population to be 70^ 
the agrirultural population aotihl Ih* *{2 7 million. The total net 
rtiitivated area 31 T millioit m i It Matd h\ the Revenue 
IVpnrtmerii that tloT»‘ are T tiiiliioii adult agrieulluri^t** ; and 
a%Hiiming one per tamiU the avernge urea oaned hv a familv would 
41 ai ren We acre told that the miniiiiutn area retjUiriMl for 
the mainfenaivr e nf on average fsiiuiU notihl l*«* alaml h aerev. 
Of which 2 to 3 acres muHt le net land. 

1*150 Rrvrx'! ^ Svmkm 15 riir ptsjvnr— -The himl revmtie 
4vvtem wa^ inheritid fiom the Sikh adiuiniHlmtiun In theorv 
the State is the ^tiprenn* t»aner of all land and as sio h it entitl- 
ed to Si *%hare of the i»roduce Thnoighout the Bnlinh admiuHtfa- 
tion* and up till if was innsidered that the Stole could foiHy 

claim one-half of whatever was left over after the neerls of the 
pemanant-proprietor Viad keen «aitisfied . . . The fiovernuieni demuul 
wa« revised at intervals which were generally 20 years, hut 
reeentlv legislation has fixed the priod at 4(1 years. 

The Puftjah is ow'ned by fM^aiwint-proprietora, most of whom 
are amaH landholders. The agricultural population numlu'rs 13*6 
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The facts and figures and the actual conditions undeit 
which the Jama was fixed and also the grounds on which 
the assessment made in 1793 was very much an advance 
assessment, i.e., assessment of future developments, have 

uiillions amtrdiiifc to the Venmn 31 ^♦^l out of a total 

population of 2«S6 nii1linn». It rather ftrenf^e that in a 

province where there are few large towne or industrial areas, the 
agricultural population is ^uch a Miiall percentage. The cultiva- 
ted area is 31 million acre». AccurtUug to the Report of die 
Punjab Land Revenue Committee, 20 ]»er rent, of the landowners 
hold lew than one acre. Mr. ('alvert, a former Financial Com- 
missioner, eHtimaied that 18 per ce’it, c»f the landowners possess 

uluiut half an acre, 40 per cent. 2} iktch, uud 20 }>pr cent. ft| 
acres. 

Lawd HKvK3vrK SisTiai ns the V P. : — As in the Punjab, the 
State is considered in the Vuiled Provinr»»« to W the supreme 
ou’ner of land and to he entitled to a hhare of the produce. That 
share in ordinarily 40 per cent of the pr«»prietor's asftets. Pre- 
viously it two-thirds of the afwets until 18*»5; half from 1855 
to 18^ and lad ween 48 to 45 per cent, from 1805 to The 

present rate of 40 per rent i« not aluays taken in practice. ^ The 
condition of the estate and the number of co-sharer proprietors 
are taken into conKideration, and the revenue may in a few cases 
h‘* as little as 25 per leut. But 40 per cent, is the legal maximum 
'hmI the proport i(m of revenue t4> re^'orded rents works out at that 
figure. The revenue i‘4 7 1 1 ernres and (he recorded assets 17*68 
rrores. The inridence of revenue is 21 rupees per acre in the 
fein|>orariIy-settle<l area, hut ^ince the economic depression hegaiii 
remissions have lunm uIIowcmI both to proprietors and tenants with 
the result that the in* idence of revenm- per acre has fallen to 1 7 
rupees. 

Tn the perinanenth -Milled area, uhirh is situated in Lenares 
division and jiart of Aeamgarh district and which covers one- 
tenth of the area of the Province, the incidence of revenue is 
Rs 1 5 per acre The revenue ainnun1f» to 45 11 lakhs and the total 
rental demand is 1 11 CM lakht E'xrindiiig the proprie^rs* khm 
land, the incidenee of revenue in the pemianentlv settled area 
comes to 40 per rent, of (he The Senior Member, Board of 

Revenue, fold us Miat tie rr is little difference between the inci- 
dence of revenur in temporarily and permanently-settled areas. 
Tneliiding the proprietors’ /. land in the permanently-settled 
area, the incidence of revenue would he about 35 per cent, of the 
assats. 

The majority of proprietors hold small estates. Thera are 
12J lakhs of n'venue payers in the Ignited Provinces as compared 
with 12 million cultivators. The area under cultivaiicm is 85 
million aerrs so that the average area in the possession of a pro- 
prietor is rather less than 30 acres, 

R 8 
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been fully and critically dealt with in Profesflor Badha* 
kumud Httkerjee's History on Indian I^nd System in voL 
II of the Report of the land Revenue Commission, Bengal 
1988 — 40. A few paragraphs are givM below: — 

Lajci* Rrvjyfri Syhticu or Br^vou :«.ln liKU, the agricultural 
papulation was 31 2 nullion. 

The average cultivated area per family of agricultural popu 
latiim ia 4| scree. 

Ki»e of an H'onnmic hulding would h** 6 acre* for an average 
family; the gitm cultivated area of the Province ainounta to 
350 laLh«t of arre« and (he net cultivated area to 2K9 lahh^ of 
acre«). It further ralculaied that the value of gratia prcnluce ]>er 
net acre i» Ka. 50, while the gro^i pitHliue per head of the total 
agricultural )>opuIation dwincilea onlx to lift 40 

46 per cent, of ita faniilit*^ hold than 2 acrea ea^' h. 11 |MT 
cent, lea^ than 3 acrea, 9 tor < ent le«a than 4 acrea, and H per cent 
leaa than 5, or an iTonomir holding. Thin ihree-fourlha of 
Rengar«c agricultural fainilie^c are aithout «n omvmic holdings*' 

Tunsh KHTiMAtrA N«r lU'irfi o\ Aiti ai These eatiinatea 
of the value of land or of the gross r>«*ti rental of liengat made by 
Grant and Shore towards fixing the a<'M»«oifneiit for iVriiianf^nt 
Rettlement must, however, Iw* underspMwl to have Ihhoi nierel> 
thHiretical or sii»ef‘ulativc ^♦•tiiimtes The ulliniat** a.'«se<o‘menl on 
which the Permanent Settlement a as has d had no reference to 
the awta of the ryi>t As haa l»een adiuit**d h\ Sir John Shore 
hitmwlf, ** tn tracing the progrcan of the a««»e%^meni aiiice the 
acquiaition of the Dewsni. we find that tt^ rinionnt generally 
been fixed hy ronjc'ctural e«itiniaUvi onl> ’* 

As a matter f>( fact, the ^umma of the preceding \ear wan 
taken aa the standard for fixing the a'WM»si,nient of the (ollawing 
cear. At no time iluring the period from I7li5 to 1789 the ;Minw» 
bad any relation to the ryoli rental f>n the contrary, every 
ivettlcment made an addition to the previous s.saes«ifnent, beicau«e 
the tonipany needed additional revenue 

Shore aliso points out that even at the lime of the Permanent 
Settlement the company could not acquire an accurate knowledge 
of the ultimate value of the lands hccaune it dependeti upon a 
degree of knovrledge, experience, and application in the CalW- 
tors, which is rarely to be found pf attained/* Indeed^ he was 
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wry tBwh ftfrainat a Permanent Beltlement on the ground that the 
Company's experience of revenue was still incomplete. He wrote 
in 1TB2: I venture to pronounce that the real state of the dis^ 

tricts is now less known and the revenues less understood than in 
IT76/' His plan was in the course of a ten years' settlement to 
compel the Zemindars to reveal the real revenue capacity of every 
village and of every Pergunnah hy giving lists of villages, show* 
ing their boundaries, ureas aud assets. 

Inciirask of Assessiikxt stNCK Dpavani. — ^The amount of 
revenue assessed at Pcritianmt Sett lenient was thus determined by 
the amount of assesHinenl of previouH ycaTn and not hy any cal* 
rulations of ryoti rental, for wliiidi the neres'iary infomation or 
the marhinery for rdilaiiiing it a as not available to the company. 
At the same time, it has been already set n that the Company's 
assessment sini'c lTtJ5, showed a nleady ini reuse without reference 
to adiai the Zemindars oi tlie i\ids rould pay To recapitulate the 
history of this aj«s«*sHiui nt, under Verelst as (Governor, according to 
the Fourth Heport of the Coiiimittet* of Secrecy of 1773, the 
Company's revenue doubled Aliverdi Khan’s revenue of 
Hs. 1,70,81,4015. We have alreml/ ‘4‘en that Pecher also had 
leported in 1700 to \'crclst to the «ame effect, stating that in 
AHverdy Cawn's time, the ummint of the r ^enue was much less 
and how ** this fine lountry *' s^as being ruined by exce-^-ive ossess- 
iiient by which Zeniiinbirs who were hound to the ryots by natural 
lies were ousted by lollcrting agents called Aumth who had no 
concern for them. Warren Hastings staled that the net collec- 
tions of 1771 ixceeded those of 17G8 in spile of famine interven- 
ing in 1770. .\nd \et the Quinquennial Settlement of Warren 
Hastings for the period 1772 — 1777 was marked by over-assessment 
hosed on bids by fanners ousting the Zemindars. The period 
presents a story of “ huge deficits, defaulting Zemindars, desert- 
ing ryots, and alwonding farmers." All the District Dffirers were 
at one in nqmrting that the t'ouiitiy was over-assessed. Middle- 
ton considered ow r-assessment and public auction of farms ns 
enusing the famine of 1770 and insisted on ** a universal remission 
of revenue. " Heports of distft'ss were made by District Collector 
even in 17H.3, c.^., Patterson of Kungpoor or Hooke of Pumea. 
The distress at last moved l^irliaminl to int rxene in the Company's 
affairs, os aln^ady relatid, Walpole described the Company 'a 
** tyranny aud plunder as making one shudder,” while Chatham 
described their *’ iniquities so rank as to smell to earth aud 
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bruvtti,” (oUowed by Tiulrnt outbiir«t« in pArlinintiii ftiid 

iiiipo»«cbiixi^iil of \Viirn*n 

Anil yot nil tliiH a^itntinn ilitl nut niati^rially riKiiiro the 
muio^ieat. Omni* nhu h nut (sruilly of iiiii)er«eAtiiiiikltng the 
a)«s«*4i«tmont, iitivih thi‘ fulluvrin^ figum^ for gronn revenue (Mahal 


anti Sa>ir) olaittml in tbi* 

Bengal (Denatii Luiui^^ 
Ib^ilgal ^(Vdi'il Laiulftt 
Kihnr 


Thi' “ (mm‘h Tt%i*uvu‘ iotunil 

foUivii » ' — 

tib'wain 

iL^iignl LuioIh) 

Hihnr 

t «Mulna[»Mri»i 


mr i»f tbt* Dawaxti : 

Bn, in Inoi. 
2»l 
41 
W 
It 

Total tm 


(or 1TH4 \» an 

in la« It. 

M7 

t)*.' 


Total 


It ao clfijut t (rtou tht<* amount iIh* t \ "'(oin« wbit h Shun* 
e'vttiiiat#''* at !{•« 11 1*0** (nr iNuigal in ITHI’, n «l whnh nuiy b<* 

i^limateit at IN lo Kn i for l% UK4l, Hihar and ^ llu* Uatl- 

nvfmif* fnr the three PrtivjnceM will uinonni to 'J4/> Ura, 

\W have M*eo that wan not rt^lui eel in jipiU* of thn 

fanune of ITTth by whok agm nlturul po(»ulatifm wa^ noiured by 
half an well the area under eiiUi^ation AiUer<k« runditiona 
continuiMh m we have mou, up to ITHH* and did not allow the 
country tf* re<o\er fuHj^ TIiiik (he poHiinm u (hat wbiic the 
revenue o^tahli^hed in 17(»5, waa not a r«*ali^ahlc one, and ouiiiva* 
lion wa<>t ron^oderahU i*ontnicted during (wo din^adew of w^andty 
that followrtl, iveii the r* venue of Ha, 24ft lat i reali’wd for 17H4 
wfae far too high und fnu«( have left nothing to hindlord« and ryola 
And yet the revenue d* niand wa^ pilebed b> Pernuinerit Settle* 
Idenl at a atill higher amount of Ka. 2tiH (Siiea) on the Iiaaia 
of primmiii yaara* collecticma. 
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ExcissiTB AssKsftMisirr Ukdsb VmMAimrt SvrrLCiasiT : 
Tax4Tioi« ok Futurk Incomr. — It in cWar fnim an exaiaiaation of 
the available data that the revenue which was fixed by Permauent 
Hettlinient at the amount of Bs, 268 lai*s for Bengal, Bihar and 
Orissa bore no relationship to what the ryots could pay and the 
Zemindars could collect from them. The assehsment was far ah^ al 
of the actual collections. This is shown hy tlie account of assess- 
inent which (irant has given. According to Grant, as has been 
stated almve, the gross revenue established for 1765 for Bengal, 
Bihar and (trissa anniunted to Bs. *U>8 iai^s. After the famine of 
1770, by which according to Sir \W W, Hunt* r cultivation shrank 
by half, the gross revenue must uK» Ik* taken to have lieen reduc- 
ed by half, t.c., to IN. 184 lacs. If we deduct from this amount 
the aniimot of Saver Beveiiiie which may Lc roughly taken at 
Ks. 14 lacs, the total grosK i.and BeveiUK* Demand should amount 
to 170 lacs. Sulisi^ucnt condiiionH of depression induced by 
both famine and flood did not permit ibe full economic and 
Agricultural rciovery of tlic country uj) to the time of the Per- 
manent Settlement In fact, for the first 15 years after the 
famine,** as already ^tateil, i.c., up t4> 1785, depopulation 
'iteadily imwased *’ The rtalised revenue for 1784 which amount^ 
ed to Ks. 245 Iuc^h wuh thus far iii advance id what the land could 
Iw^ar. When uii e>en large amount of IN 208 lai's was fixed as 
the revenue ilcinand h\ I’eriiinm n( Settlement it far exceeded 
what should he c^msidered (he fair amount of gross Land 
Keveniie estiiiiated at IN 170 lacs, us ^hown above. It is, there- 
fore, quite clear that tlic assessment of Permanent Settlement was 
\er> much an loUance anKesMuent, i,c., an as^esvmeut which tase I 
the d’ \clopmcnt«* of the future which it estimated roughly at 
K«. 1 crure. 

Asskssmim LrmiMiNn iii tjik Fl^v^^nI. oi. rjiK 

(*oiir\.\Y. — ^The fixing ol this amount td a^HeH^ment was a most 
diHicuh undettakiug for which Lord ( ornwallis proceeded very 
warily so as to examine fully the evidence Ix'fore any irrevocable 
step was taken. Therefore*, there were annual Settleme ts for 
three cousc*cutive years from 1787, and it was not until the end of 
178!I, and the first wreeks of 17110, that the final decision was made, 
rnfortanntely, liord (\»riiwallis had to fix the a‘'^e^*'m^*nt with 
reference to the necnls of the ( oinpaiiy and the views of his Direc- 
tors rather than farts or justice. Although i omini Ali’s Assess- 
ment of Hs. 247 lacs made in 17611 has Wn dciW'ril»ed by Shore as 
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notiking ftliort of '' me k-reiiting Kind pillnge and wa^ firaHiralljr 
an aaaaaameni on pa|n^r» i^uiauWring that only K^. Uon enuld 
actually W colWtKp'd, >i*t the t'oiii|iaiiy aince lTti6 had bean ab 
waya trjnng even to improve upon that naaeaHinent, aa haa Ueeti 
pointed out alnne Sloire, in htn Minute of I'tlli June, 
frankly poknt«4 out that “ in 178<h the reienuea of the Dewani 
laiida of IWngal mere more than they mere for 17156/* although 
londitiouH ert'^ated b\ Huete.*wiive famin*‘H and fiiK»d«i had reduciHl 
iuliiidtion h\ half The fact auH that llie t oiupany haJUMi their 
revenue iletuand on th ir om*n lued^ and not on the fa<t<i of aetual 
Zemindar}’ rin^eipt^ or r>oli rental of tlow' da)** The praettre 
folloaid man that (lu ha*>u of ihe M’ttleiueiil to Ih« adopted waa 
the aikM*«iamenl of the preeeding veur mh/e the aJiH<«*«'^inent had 
gtme on sn< reading -sium* I7t‘’> agaKii*«i the fanin*e^ and fltMiHiU of 
the pernuK me have alrt‘ad\ M-eii. niioe ITtiJh the a^i^u-H^ment 

had bten almuyu determtned h\ farming at tkighe*«t )>i>U Ukua it 
in not ipute correct to .e^’^uine that llie 1% rinanent Settlement 
demand rvprvfk^ nUnl of the rental mhen the amount of the 
rental utill remained to la* a^eriained h ih aU<» tt» he noteii that 
the proportion of h <^tut^<l to h.tvt applied t»nl> tf» Mihar 
The UMe^^iiient In H«ngal, an ha** Km n »%p!aired alme, aa^ ha ed 
on the lollMltont of prvvituifi vear^ .iiul ilore ro>lhirtg in thn 
pn^viouii htj^tor> of Uevenue AdmiM^trafum to «^hoa that the 
prt'porlion mhoh the re^enu* l^ir* to th»' gr U of » a< h 

ealate had ever Ueu a^ ertain d a th a appro\imatioa to 

acvuracy. 

AssKssMr>r m likYUoiui^r- The 

no nt of the rtriiMiotit Settlement aio* really utmn aa thi^ 

pre*H*nt priee of a future profit. It amountHi to alnuit Ha. I erore, 
han Ikh'U i ah dilated above It therefore, quite natural 

that, in return for tlu* exorhitani aMeMit)«nl, the permanent 
Ho'ttleineut offered to the Zemindar^ un ah idule prop^rti in the 
pnyapeetive aaaet* to ar* rue fioin tie e\ten<iion of eultivation and 
rerlatnation of va^t arena of untenauted ua^te^ atol juegle» theu 
covering more than a third of the total aiea of the Proiinre 
I'ntimaterl hy laird (’oriiaallie, and an mm h aa 4 aa intimated by 
Grant. According to Hattie, a memher of tio* (hen Hoard of 
Bevenue, ** The country brought under the ri^iennial S«»ttleinent 
aaa for the miMt part a hull} uncultivated Indeed, auch aa» tb« 

ataU of the country from the pre^ahuce of jungles infented by 
aild U*aaU that to go with oafety from l*alcuita to an adjan'Oiil 
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ditftriet, « wm obliged to have at each stage four Arum 

and at maay iorchee/^ to chase them away. T^ord Cornwallie 
knew that he waa driving a very hard bargain with the Zemindars 
by hia apeculative aaaeasment. In his letter, datid March 6, 1793, 
he wrote to the (Vmrt of Directors explaining ** that it was the 
expectation of bringing the extensive waste and jungle lands into 
mltivation and reaping the profits of them that have induced many 
of the Zemindars to agree to the Dei’ennial Tumma assessed upon 
thiir larid«( If in this way, at any future time, a greater share 
of the rental went to the Zemindars and Talookdars than they had 
l>een accustomed to, he would only welcome it. It would, in the 
first pWe, give a real value to landed property vihicL in itself 
would then be a firm security for th** (ioveniinent revenue (then 
so badly w*aii(mg). and at the same time contribute directly to 
accumulation of weulib in individuals and thus to general pros- 
parity " . . 

It mat also l>e ]M>iiited out that the Penuanent Settlement was 
decided upon as the hist M»un e of a certain revenue which was 
very iiincb nmled in it^i time b\ the ( ompany to build up British 
Dominion in other parts r»f India. The (’ompany had then to 
finance the cost of *k*veral wMrs and other niea<ures which were 
fore d upon them The Bohilla war, the tt^o campaigns against 
Tipoo Sultan, the prevention of the hostile Maratba demonstration 
against <hidh, the mi'^sion despatched to Nepal, the reduction of 
Pondichen, all these brought the finances of the ( ompany to a low 
ebb. As It (\ Dutt bus pointed out, ** in Ind a au Empire was 
being arf|inrcd, wars were waged and the iidtuini tration carried on 
at a (oM of the Indian people without the British ration contribut- 
ing a ^lulling ” And the 1 runt of the cost w'us Imriie by the 
people 4»f P^engal upon whoM* resources other Provinces like 
Madras and Bomha\ had frcch draw’u to meet the deficits of their 
admins tration At home at this time Kiigla^ul was also passing 
thiough the worst dins, with IVame, Holland, Spain and Italy 
allied against hti, the I'nited States alienated, and national debt 
mounting up. H. (*. butt further stated: It may be said with 

strut truth that the conquests of Lend Hastings, 'ike the conque.st 
of laird Wellesley, were made out of the leMUirces turnished by 
tHtinancnt)\ MUtbd Pcnj^al.” 

The criticfi of the permanent settlement hold that 
since permanent settlement caine into force the landlords 
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have enormously increased their income and as such this 
increase ought to have been shared the Oovemment. 
Such a criticism ignores the fundamental basis of assess* 
meet wben by the i>ennanent settlement regulations, 00 per 
cent, of the rental was generally fixed as land revenue. 
This fundairental Ivisis has leen clearly put in Kegulation 
I of 1703 in the fcllnwing words ; 

“ Thp 0«)vier«<>r-<»t*n«*nil-iii-t’<miti il irunln iIibI llo* pitutrie* 
♦on* «f Inndt <•( 0«** uiMin ih'in l»y the 

(luhlii- I i-ing f»r t-v«>r «iU lliBinwtvm in ib« 

niitivation of (Ix-ir land*! iiiyd<'r ih<> tlisl thsj' will enjoy 

exrluairsly tihi* fmiU of tlioir obw )f»<>d iniuiaavment and indnitry 
and that no dfinMud wilt W ina«l<> u|M»n them or tlisir bein 
a^ au^rnirnlatioii of tlo* A**i>««mi*nt tii ■ ou<o>(|ui*iU'c nt the 

iniprtirrmrnt of thi<ir tiw •■•.tato* 

IIow else ft» ju.stify the computation of land revenue 
at 90 I'er lent of the rental e\«’ept bv the fact that for the 
first few de»adps tax will Ite almost equal to the incvime 
and later on this loss will he rm>u|>ed wlien the inmnie will 
continue to int-rease. otherwise, is a payment of 14 annas 
on every nipee as an annual i barge «on<t?ivable, after the 
land was hnrideti over to llie respective landlords' Olivi- 
ou.sly. the explanation lid's in the fact, that it was exjiected 
and stipulated by this arrangement that the landhmis 
would get the ncd'essary relief, as years pass, from im- 
proved agni'ulture, enlarged cuitiiation, increased pro- 
ductivity of the Mtil and greater interest of laiidlonls and 
tenants 

Landhoider'a Position Examined 

To appreciate fully the present relative position of 
the landholders in view of their increased income from 
rents we have to examine the total financial chargea borne 
by— 

(1) l^ind income. 

(2) Salary, Interest, house, etc., income. 
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Chargee on land income are : 

(a) Land revenue or rent, 

(b) Cess. 

Chargee on other incomes are : 

(a) Income-tax, 

(b) Super-tax. 

Though it is difficult to come to any precise conclusion 
as to the exact incidence of land revenue and cess on land 
income in India, still, from the foregoing facts and figures 
together with the figures supplied in the table by the 
Indian Taxation Enquiry ('ommittee Report (1924-25) in 
para 4^17, it can he safely taken that land revenue and 
less li^gelher range letweeii 25 to 50 per cent, on the 
rentals, /.#•., 4 annas to B annas in the rupee. It should 
l>e n*ineinliered that this charge has no reference to actual 
cash reieipt or realisations and is at a flat rate on every 
landlord’s income whether it is Rs. 3,000 or R«. 25,000 or 
Rs. 50.000 or Rs, 1.00,000 or over, while in the cases of 
.such imomes of persons other than landowners, the rate 
.scab's up from 9 pies to 30 pies plus Super-tax beyond 
Rs. 25,000. 

lUu^tration 

From the following : — 

( 1 1 Iiirntiir Hk. 8 (tOO. T.aixtliolilfr pays Up. 2.1)00 )o Rs. 4,000. 
Iiicoint- Rs. 8.000, others pay, say, Rs. 400. 

(2» Income Rs. 20,fKM), [.aiidholder pays Rs. 5,000 to Rs. 10,000. 
Income Rs. 20,000, others pay, say, Rs. 2,000. 

tJl> Income Hs. 1,00,000, I<andhoIder pays Rs. 25,000 to Rs. 50,000. 
Income Rs. 1,00,000, others pay, say, Ha. 20,000. 

It is clear that in the cases of smaller incomes the dis- 
parity Iteiween the two impositions is indeed very large 
but as the incomes move upwards the disparity is narrow- 
ed down, until in ^he tj^s of incomes over 4 lakh, the 
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income-tAx payable and the land revenue payable are cioee 
to each other. 

Taking ihe I'ascs of iiuonteH lielow one lakh, it can 
tlierefore U* nafely held that tlie laud iiKouie w aubje<‘ted 
to much greater i harge by way of laud revenue and ceau 
than the charge u[M)U rtther incomco by way of income-tax 
and super tax. 'I'be landlords shouUI regaml the greater 
part of the excess <duirge ns payments towards the right 
of enjoying the pro[H’rty for a long term of yearn or in 
perpetuity oiitained from the Stale 

Suggestion : 

I’nder thest* ciruimstaiut's if an un|HwUinij of income 
tax on agricultural inirane liewines a nw'cssity for llw* sake 
of pnn-incial revenue the s<*lution undoublwUy lies in 
imposing an iinxane tax on agricultural income where it 
exm*ds llujiees One Lakh Only at this stage or a little 
earlier, a levy of im-ome lax in addition to Inml revenue 
and less can he jii.stified 

The ipiestion of taxing agm iilinral income is a very 
difbciilt one On ihe<»ne hand, agricultural innaiie is exenifd 
from income tax In the pres<*nl Income Tax A«1 and on 
the other hand, by the (Jovernment t>f India Act. IWJS. 
thi.s item has Iwn transfcrreil to he a provincial subjei't 
for taxation The Pnnincial (Jovenimenu while taxing 
agricultural imome will do well to (onsiderahly modify its 
present definili<»n Agritultiiml income under the pre- 
sent dehnition I'overs many suhjects which can in no way 
lie called either agricultnre or horticulture, etc. The ca*e 
decisions have exempteil Zamindars’ palaees and rents and 
interests arising out of usufructuary mortgage. The 
ca.se of forest is admittedly a difRcult question, still, the 
subject requires careful consideration. It must also be 
admitted that where an organisation (limited company or 
otherwise) is for manufacture and industry (organisation 
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not bwBg agricultural) no exemption should be given on 
the ground that in the initial stages raw materials were 
agricultural produce. The tea, sugar, coffee industries 
and such other industries as derive income partly from 
cultivation and partly from manufacture are instances to 
the point. The exemption given at present to tea industry 
is hardly justifiable; it is an industrial venture pure and 
simple. A quotation from Taxation Enquiry Committee 
Report will be quite sufficient : 

“ The cum* of the t»*a ]tluiiter *ir oilier iininufaeturer who 
derivtM hiK iiientiio inirtly from (tiltivuliou utid jmrtly liom manu- 
the prfMlui » fwi deriied has been -a'lllei] hy an arbitrary 
rub*. Ill view of file «»n wbub iiiueb of ihe lain! under 

plnnlahoti in livid, it HVt iiiii in the (’oniinitlei that thewe ashessees 
mu) Im^ di*»*invd lortiiiuiti* tn MHunnjr the iK'Uvfil of the exenip- 

tiiiM,*' 

In this connection, attention hhnuld lie direcletl to 
paragraphs IJiT). KJfi and KJ7 of the Hei>ort of the Land 
Heveiuie ('ominission. IJeiigaL 

** i;t% A>:ro iiJOiKil iiji omo-tu\ - Th*‘0‘ uppvarji to W no 
b'l^al bar to Uj« .o ;mi>>hioii nf lo a^'ri«*iiititrn) iiivoiiio-tux, and we 
I'oiii'iir with tin- Ml vxprvH'^MHl i\ ihv Indian Taxation Kncjuiry 
('ointiuitve that a^n* nliural no onu s *-1001111 not W vMMiiptvd from 
taxation Thv tto\rruiiu‘ni of Uiliai hah iinpoM*d u tav on a*;ri’ 
< ulturul ituiinir** hjimh* and a Miiular nua'^ure has lH*en uiuUt 

t oiitviiiplation of ilu* ( i<iM'rniiU’nt«» of A*^''»atn and Mudraa. In 
Ibhai^ ihv tax has Ihvu d on no unit's owr Hs after 

flviiurtin^ Tvvvnm* or rent, ttsh. ooUtHtion <har):t*>, and \ario\u 
other ilviUH Iiui»inv-ta\ uas iiiip«^st*d from iMiU to 18 ti 5 , and 
airain from it» I Hid on iiittonvs uhvthvr thi*\ uvre u holly or 

partly derived from aj?rn iilture I ndi r pres<*iit ronditioins* 
income-lax ia paid on inroiiict. t«i lliv (iovorninent of India A 
tajL on ai^riculturiil iiu oiuvs uouhl hv paul to pnivincial revenues, 
and therefare a pernon uhone iiit*ome from ^ijirricultura] and uon- 
ai^rirultural aourien uas junt hcloa* the limit in either ease, would 
e«M^npe aiuie.Minent altt»i.r«dher, althoiiffh his total inrome exceed 
the aMiwfiaahlc- limit. This mi^hl W avoided if an arrangement 
could be made Isdweim the (Vnfral and Provincial (Sovernmenta 
to colleci and divide the tax uhich might he nnmssei in such 
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eiuie. The Indian Taution Kui|uiry contompUted 

iQcIi an arrangement, f>mirided that it waa admiiiiatratirely 
feaaiblr. Thera ia therefure a caae fitr fixing the limit Inflow 
Ba 2,(100 and we prt'jKiae that Hi, 1,000 ahould lie the limit, tui- 
lean an arrangement ran lie made to rolU^et the tax on iuconiea 
exceeding Ka. 2,000 ahirh are partly agricultural and partly non- 
agricttUuml. 

Agrhulturul » Agrieullural U an alteriiatire 
method of rat«ung rev'enue from the land It could cither lie im* 

jKMed on the land a rate p* r acre, to Imj paid by all of 

rent-rtH'^euem, im hiding <Mtupatu> rai\ata a ho cultnate through 
bargadara; or it iiiighl lie on the net income of all rent 

receivern, in ahuh ca^e it would amount in practice to veri much 

the <ame Jks an no n me* lax We are not in (mour Lowe\er of an 

agricultural ceHA, < Kicfi\ biMiauM^ of the extreme dilhruhj under 
preac^nt cundztioiH of d* % Hing any fiican» for Ua loIIim'Iioi*, ei<ept 
thniugh the pn>prict«»r'* anti tenure holders, and ac a *»ur* luirgf* 
on rent It would ha\c to he lollciiid u the •ioioc way roa<l 
and puhhr work» and Mitnational licaliAation f»f edu- 

cational rcM hwA n<n pro\iHi ^iti^ta^ tory , owing to thi ddfn ult% 
which the lamitordH arc cvpi rtcnnng in ua rollcitioti, and wc (e*d 
that under pr<*iient <4milittun*i it would W u*«c)e*>A to ricomiuiMid 
the addition of a further 

137 Bet iumncndation --VNc hImuiIiI prefi r an agrn uliural 
iDrome*tnx, to W inipmeil a*i a tra!i*«itii>nal measure until the 
Acheme of State aiquiAitom i«i tlfci ted. «»r a<i a permanent incaAiire, 
if Cjuverninent coiiMifler that State ai<pii«^)tton should not he 
undertaken for hnufu lal «»r other rcavuoi We are «trongly oil 
opinion that if agruultural inconie-tax h l 1 Ilpn*^Ml, it ahould In* 
applied solely for the improvement of agriculture, or for projei U 
connefted with agrnultural improvement 

Another imi^ortaiit a^sfioct which ha.H to l>e taken intti 
a€tt>unt in connection with this question of the aaHesamera 
of the agricultural income in the fxiaHible extension of the 
agricultural industry to various subsidiary and allied 
fields for which the conditions appear to te favourable in 
India. There is now expec^ted a development of new agri- 
cultural enterprises in the form of intensive scientific 
farming, orcharding, dairying, {>ouUry farming and 
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general rearing of livestock. The growth of such new 
entorprisee should not be retarded at the outset by taxa- 
tion. Sugg€8t$d exemptions, therefore, may proceed on 
the fdlowing lines : 

(1) Income from agriculture, farming, etc., by culti- 
vation of agricultoral produce arising to the primary 
growers. 

(2) Proceeds from growing trees or from orcharding, 
etc., if the owner is a whole-time man engaged principally 
in this agriculture. 

(3) Proceed.s from poultry farming and rearing of 
livestock, dairying if the owner is a whole-time man 
engaged principally in animal husbandry : 

Provided that the proceeds from (1). (2) and (3) above 
receive*! by any |>er8on other than the primary growers 
(namely, agriculturist.**, orchard owner, poultry owner, 
dairy ow'ner, et<'.) l)e deemed to be non-agricultural. 

Provided further that the proceeds from (1), (2) and 
(3) will lease to be non-taxable from the first day of the 
owner’s aix'ounting year if their organi.sations are con- 
verte<l into a joint-stoik company other than into a 
private limited ixmipany. 

T^rovided further that not less than J of the total 
numlier of members ixm.stituting the private limited com- 
pany mu.st lie principally engaged in that agricultural 
undertaking. 

Provide*! further that a manufacturer will be debar- 
red from claiming any exemption on any portion of the 
proceeds or prohts in respect of agricultural commodities 
undergoing agricultural operations or processes at any 
earlier stage. 

Land uttDBR Permanent Settlement — 

Income from such land which is used for agricultural 
purposes will come under section 4(3)(viii). 
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laccMM from inwA land wfaidi is noi used for iigri- 
culiural purpoMs is not eocenipt. (Privy Council in 
Proldiat l^ua’s case. 19i30.) 

The Calci-tta High Coi’et held that Permanent 
Settlement Kegulation of 1783 dues not give any exemp- 
tion from liability to income-tax (Emperor r$. Probhat 
Chandra Barua, 111^24, AIK. (’al. tMJH ) 

Tub Mapras High Coi rt held that any income deriv- 
ed by a Zamindar from forests and ftsheries in his rjuniu- 
dari held under a [permanent settlement under Madras 
Kegulalions of was not liable to ini^ime-tax. (Secre- 
tary of State rs Zamindar of Singampatti. 11)22, 1. 
I.T.C ISl ) 

The ]*atna IIigh Coi rt bebl that income from jal- 
Icars, hat, etc , which were imludml in the on which 

permanent settlement wius based were r.ot liable to incxime 
ta.\. (Maharaja of Darbhunga ra C I T . Hihar, 1824, 
1. I T.C , m*!) 

Tub Allahabau High Coi rt hebi that such income 
would be liable to iiuxmie tax as it has nut lieeu s|>ecinlly 
exmpte<l by the Act. (Shib I. 41 I Cfanga Hjiin rs C.l T., 
U P., 1827! 2, I T.C . 425.) 

These conHicting decisions have U>en set at rest by 
the Privy C'otincil in the Raja ProbtuU Chandra Kama's 
case (1U30). The present {Hisition therefore is tliat on 
the ground of fiermanent settlement, no exemption from 
imome-tax is allowed. Ettmption is alloired only to 
agricultural ituome whether from permanently rettled 
land or otheripi/fe. There is a good deal of confusion in 
the public mind on this issue, but Lite fact remains that 
permanent settlement as mrh has nothing to do with the 
exemption of agricultural income as defined in the 
present Income-Tax Act. 

In Maharaja of DarhhaiiKii n. (M.T., Bihar, lieS, », I.T.C. 
156, it iraa held that the clvrllinj; house of which the hooae 
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wm A imrt Md parrel being required by the aiu»mee an Zamindar, 
flia exemption nf the annual value of tins gueat houee waa allow- 
ed aa agrirultural im*<iiifie. 

In Bani Raltaiiat Kegam rjr. CM T., l^.P a79, 
the aaaeniiee, cme of the w^id<iwii of the Haja of Naupara Estate in 
()udh» was awanleil a monthly maintenutiee allowance of Hs. 4,000 
under a romproniise of the court, thin allowance formed a charge 
on the Estate. She claimed eiLetiipiion an agricultural income. 
It was decided that maintenance allow'ance^jm, not an agricul* 
tural income and therefore ^taxabl c. 

Ill the cas«» of Itajii Itajeiirira Narauiu l)c<» rjr. (M.T., Bihar 
4, I.T.O. the usses^«lee diTivtd hulk of hi*> income fnini agricultural 
rents, lie hsid u inilafial huildiiig f(»r his rcHideiUe extending 
o%er 4(1 Hiiuare miles with quaiters lor nimindari staff and a guest 
house. The Income-Tax t Mhccr found out a ]»roportionaie valua- 
tion of the palace not n^iiuircd for avjricultural purjioscH. It was 
^Icctdcil that all ihesc huihling*», cl< were exempt under agricul- 
tural income. 

Ill Maharuj Kuiimr (Jopal Saran r^. ( Itihar, May, l9Jlo, 

l.T.K, Mahariij Kumar t«Hik a hum from Y and some time 
iaccr trjin'ifcrrf d a jiorlion of hi\ i^tatr* towards payment of 
dcht**, a I a-'h pu> incut and an annuity l4i liinmdf for Iiis 
life. It wiiN held h\ the l*ri\ y Council that (he annuity was 
ncitlici rent nor revenue <lerivcd from land anti therefore did not 
conic within agri«*ultural income. 

In C.I.T . r.lV ejr l,al Surcsh Singh, September, 1935, 
l.T.U. Uuja Aviidhesh Singh of Kahikankar, the holder of 
an impart ihle estate in thidh, and the elder brother of the 
by an agn^mieiit, eontracted to pay the ^^^HC‘^^ee Rs. (MMI p, m. for 
his life time in consideration of assc^Nee'.x giving up all claims in 
the estate. The asM'NhCe c^intcnded that the allowance came under 
agricultural iueomc. The (ludh ('hief (\mrt denuded otherwise, 
on the bnsi.H of the Maharaj Kumar (lopal Saraii's ruse. Had the 
assessce basiul hin case on (he decision in Maharaja Visweswar 
Singh of Darbhanga's caw* (April, 19%, I.T.E, 216), he would 
probably have suctwdeil on the ground that the allowance would 
come under “ a ri*ceipt as a member of the Hindu Undivided 
Family/ 

A aamindar took promissory notes from his ryots for the 
rent due. It was held that the iuleresi which accrued on the 
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firaiolMi wm not tirriciiltara] ineome. B; the new contmet, the 
iinbiUty eenned to be one for rent and Wame a loan (CJ.T. 
Madraa vs, Zamindar of Kirlatiipudi^ 19A2, I.L R., hh. Had., S30). 

In Raja Bijoy Sinfrh Uudhuria'a taae, KlAvl* I.T.R. 135, an 
allowance waa made to llu* widow of a ropait^ener (aaaeanee'ft aiap 
mother). Thifli allow anre waa deduHed from the inrome 

for taxation purfHea* If it were a di^diarice of the aaaoaaee’a 
peiwonal oblipition. then ihia dediiHion would not have bean 
allowed; a«i it waM not the ailowanee waa deduHible. 

In (M.T . Hihar r.v. Sir Kanipahwar Singh, IWM, 
LT.R., 107, the aB^^eesee carrietl on money lending Iniai- 
nea» who advanwi a large sum to another estate on the 
security of t'ertan prt*|ierties Two hmh were exetnited, 
one being a lease of iruienlure l>eing ralletl /nri>eshgi 
lease with nsufnirtuar\' mortgagi' ami lf>e other a thica 
or indenture of lease Is this inmme agrii ullural ^ 

** In a /nHr* prop*'rl\ there i*^ an ad^anro 

to the b«^^»r m Mm'*i<l»*ratii>n of whoh the i% ifiven pow^- 

jiion of the land for a fenn during whoh he tm f»up^ hiniMdf for 
the •mm advanred aiul interest out of the profit*^ of the land of 
whii h he put in po«*^»*'*^<ion Th» re i** no ijur'^lion of redemption 
upon pa\i(ifr off an adianie The lea^^e ternoniife<» at the evpira-* 
tion e>f the term and the len^wir ina\ thereafter re-enler (Mifra'n 
Tr»n^*fer of Property Ait ) 

"Tn other word^, it I* artrued that there m a loan, there 
aerurity of the jiropertv for the loan, there in pi>^M‘«^ion of the 
property and the loan l>ein|? Iic|uidateft out of the u^rnfmci of 
the profitertv until the loan natinfled. and merel\ )#e<auN» the 
wordii thifa rent and ** Ihira profiu ” are ui%ed in the inden- 
lure for the purfH^^' of alhNalinfr the u^ufnirt, »t cannot lie held 
that the transaction in not a iisufriirtuar}" mortg^age. *' ^(Wrtney 
Terrell, VJ,) 

Justice Das in the case, Kajniti Prasad S^ingh r«. 
C.I.T., Bihar and Orissa, 4, I.T.C. 276 observed: 

“ t>n the other hand it may Im* urged with eijnal force that 
a mortgaire dt>e« not ccaae to be a mortgage liecauae pinasenaion in 
delivered to the mortgagee and that the eaaenre of a mortgage 
•imple or uaufmctuary is that a bmn is advanced and tecariiy 
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fivn fdr the due repuymeat of that loan and that the income 
deriirable hy the mort|page« whether in poA^e#aioll or not is interest 
on the money advaneed and is the return fnim money not rents, 
isaues and profits from the lands mortKatrfd and therefore not a 
return from the land. As I have said the ({uestion is a difficult 
one upon which lunvh may l»e >»aid on either side/' 

The learned Chief Justice observed as follows : 

** It is eoiitemled on the strength of twi» earlier decisions to 
\h* hereinafter referred to iliat the iiieoine of a uMifructuary mori- 
as such is aKricuhural inconir anil exempt from tax. As I 
shall point out, having re;rard to the fact** of the i ase this broad 
question does not ariM- and in «pile of the weiirht of opinion in 
favour of a neputive answer I would reM-rve in\' own vii<w on the 
subject/’ 

The judgiwent of (’ourtney Terrell, C.J., ran as 
follows : — 

“ . . < hi the part of thi as**e‘***ev it i** contended that the 

Hoiin e of lh«'» inrnme nni‘»t he coiT^idered a‘4 the rent and other 
pfiyinent-i derived from the teiiiiiils of what i> admittedly land ii'ted 
(o» u^ncultural purpo'*es. In m\ upinion, the latter iirifuiJieiil 
imint pre\iiih Tlie 'source of the inconie mtiKt he ion**idered in its 
prtiMiniitc riilhcr than in it»* ultimate ^ijrniticance. The e^tate 
w'Hfi in eve^^ »»croM' in the po'»M'*»‘*iun of a himllc»rd of land u*»ed for 
airricultur<il purpo**e- e are not concerneil with the intention 
of the in making this inveMiiient. It is cniu^eivahle tViat 

he ma> have inti'ndiMl ultiiiiatelv to pun ham* the mortgaged pro- 
perty in order to add it to the ^e^t of hi*« raiiiindari rather than to 
olilaiti the repi*> iiieut of liijt loan in the ordinary w‘a> . To accede 
to the HUggfHiion that we *^houtd look at the xiltimate rather than 
the proximate nource of the ii ''onie would involve insuperahle 
difiicultie*!. It is perfectly elear that if the mortgage had been n 
simple mortgage and the mortgagor had remained in possession 
and jiaid this sum hv way of interest to (he mortgagee^ then if* 
WHiuld have bt*eii taxable by way of income arising out of the 
transaction. The assessee would have derived the iiirome not from 
the land hut from the mortgagor. Similarly if the assessee under 
a contract of UHufrurluary mortgage had leased the land back to 
the mortgagor so that the latter remained in possession and in 
relation to the cultivators of the soil stood in the position of a 
landlord, the rent payable by the mortgagor would merely have 
F. 7 
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\mn by way of intern*! payable to the aajieaaee and would havt 
been taxable. We an* dealiiifit with a aiatitie and aeeord* 
initJy roncerned either with the intention of the legislature 

or with the spirit of the legislation. In aueh eaaea the (’ouii has 
nteitdy to reganl the letter of the laa^ unless sueh considerationa 
are clearly sp«*rifie*d in the enactment for the guidance ol tribwnala* 
In this case there are no such guiding princi|dea •‘tated and wa 
have to fidlow the enactriient strictly.** 

Jmlloa Knlwiiit Bahai ohaomd: **The Department s^^ems to 
lie under the inipres.«»inn that the income derived fnmi usufnirtuarj 
mortgage is not taxable but if the trziniwwtion l>e treated as Wing 
other than usufructuary mortgage the ineonie derived aould be 
taxable. In iny opinion the f|ue-»tiou mhether the inctane is or is 
not taxable does not depend u|M»n the Ininsfietion being a usufruc- 
tuary mortgage or othera'ine The tjocklirin fi»r coiiMderalion is 
whether the inr«»n»e denied !»y the H'»M*sset* from the transaction 
in c|uestitiu is or is ru»t an sigrii iiltuml in* oiue under tion 2, 
sub-*‘«H‘tion *1^ of the Indian Imoint* Tax At! If it sin h 
agricultural income there lari W rn^ doubt that it is not laxable 
The principal ituestion, therefore, is the first question i»bu‘h d**^ 
pends on a tiodiiig whether the ituonie is tir is umI agro ultural 
income ’* 

Held thi*< incfune is agrtciiltiiral 

In the (*<imnii««ioner of Iiuome lax, Henf;al r^r, Shaw, 
Wallace & Company, WA2, 0, IT V. 17H, the following 
three queistions were refcrreil to the Trivy ("onncil : — 

|/i) Was not tlie *»nm »>f IN n.HTt.rgU uhuh hiol N*en includesl 
in the total income of the for purpose of nssr^ssment for 

Ut2!)-rM), in the nature ot a capital receipt and therefore not income, 
profits or gams mithin the meaning of the Imome-Tax Act? 

ih) If it could be saitl lo he income, pnrfits or gains within 
the nieaiiing r»f the Ait, was it liable to W as%cssi'd tinder either 
of the si^tioHH U> and 12 <if the .\ct. in as muih ns <1) it was not 
the profits, or gains of any business carriicd on liy the assesseas 
within the meaning of seriion 10 of (he Art, nor {2) income, pro- 
fits or gains from oiher »M>urres within the meaning of section 13 
of the Act? 

(e) In the alternative, was not the payment of Bs. 
fg fratm payment in tbe nnlure of a preaeiil from the oil com* 
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pMirn in qnaitioii and wan it not, therefore, exempt under Beetion 
4<S) (w) of the AeiP 

The Privy Council obiu^rred : 

The ohii^ri of the Indian Act U to tax income a term 
which it doea not define. It ia cxpaiideti, no doubt, into income, 
prcifiia and ftuina'^ but the expaUHion i» more a matter of words 
than of Buh^UkUi^. Income, their ljordshipi> think, in this Act 
ciinuotea n iieriodicnl inonetary r**(urn coming in with some 
sort of reguUrit)*, or expH ted regularity, trom definite sources. 
The soum* is nut wei'C’^unrily one uhi<h in expei'ted to be continu- 
ously proJui tive, hut it inui^t he one a hose ohjecl is the production 
of a definite return .... Some reliance has been placed in argu- 
ment upon jfuTtion I «c; which appears to NUggest that the 
word income '' in this Act maj have a wider •'ignificance than 
would ordinarily U* atinhuieii to it The Hub-section says that 
the Act ** shall not apply to the Itdlowing claHse?* of income/' 
and in the mtegory that follows il. h i tuun : — 

'* Any t apttal «‘mii received lu e<uiiiiuJtation of the whole or a 
portion of a peiiMun. or in the iiutnre of loiiMdiduted cruiipensation 
for death or injurie'i, ,»r in payment of any insurance policy, or 
the accumuluteil ^''alance at the in^dit of a subscriber to any 
such Provident Fund/* 

Their I 4 »rd^hlJ»H d<i ni*t think that anv of the^e Hums, apart 
from their cxtinpii^ui, muld Iw* ngarded in any ft<'henie of taxa- 
tion sH tinoiiic, and i)je\ think that the i Iuum* must be due to the 
over-anMet> *4 the drult^muu to make thi^ tbnir beyond pof^sibil- 
it> of doubt, 1'he^ iaii!H»t ^‘Oll^true it as enlarging the word 
“ irit'onie so as (o include rtreipts of an\ kind which are not 
specially exempted, Th«'y do not think that the clause is of any 
assistance to the Appellant. 

Following the line of rt^UMmiiig uhow indicated, the sums 
which the Appellant seeks to charge can, in their Is^rtLships' 
opinion, 011I3" Im? ta cable if they are the produce, or the result, 
of carrying on the agtuieies of the oil companies in the year in 
whi<di they were nH*civi*d by the Kespondenis. But when once it 
is admitted that they were sums received, not for carrying on this 
busiiicKs, foit as some sort of mdatiuiii for its compulsory cessation, 
the answer seems fairly plain. .... 

For the reasons given their Ixwdships are of opinion that 
question (a) was rightly answered by tho High Court in favour of 
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til* MMwaM. No objection hnii boon tnkon to tbo form of tko 
anawor or to it« sufficiency, and it noulil seem unnecesury. there- 
fore, to deal vtth tht othtr tveu 

tu b M wtk w (•) <*OOM|MHiy*' HIMM ■ B M U pM U f ■■ tMIllMl in 
the Indiaii C e nu p mi iee Aot* 1tiS> ar fanimtl in pn rw i w M nf an A«t 
«l ParliMwnt or af Rayal CHartar ar Lattan Hlaiit, ar al m AnI 
af tha LasMatura af a Iritish p a a aa a a i an, and Ineindaa any faraiffi 
awaaiatian aarryia« an buainaaa in Britiili India arhathar inaar 
paraiad ar nat, and artiatliar ita prinaiinl plaaa af bwinaw It 
ritnala in Brftiali India ar nat* artiiali tha Oantrai laard af 
R awan u a may. by g a n a ra l ar apaaial arriar, daalara ta ba a aampany 
•tr tha p u rpaat i af this AeL 

Sonte ini[virtaitt are I'lveii lebm . 

(1) ■' Conipaiiy ” niraiis 

(i) coinpanieH as deHiie*! in tl»c Iiulian (’ompanie* 

Alt. imw. 

(it) eitfnpanu's forninl in pursuame of an Act of 
Parliament, 

(ill) ii)nipanu‘w foniunJ by Ib*yal Charter or liCtters 
Patent, 

(ir) itimpaniea formeil iiy an Ai-t of the Ivegislatiire 
of a liritiHli (utssession, 

(r) any foreijfn aesTM-iation carrying on inisiness in 
HritisV) India whether incorporated or not 
and whether its principal place of business 
is situated in British India or not. w’hicli 
the (’entral Board of Revenue may, Iw 
general or 8|)ecial order, declare to lie wra- 
pany for the purfKwcs of the Act. 

Note. — ( a) This definition includes all companies 
constituted in the dominions of the Crown. 

(6) A similar Companies Act in force in a Native 
State in India will not come under the definition. 
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(< 0 ) Centiml Board of Raivnue may deoUre any organ* 
iMtion as a "Company” for the purposes of the 
Act. 

(2) "Firm," "Partner” and "Partnership” bare 
the same meaning respectively as in the Indian Partner- 
ship Act of 1932. 

"A partnership is the relation between persons who 
have agreed to share the profits of a business 
carried on tiy all or any of them acting for all.” 

(3) " Principal officer. ” used w’ilh reference to a 
local authority or a cimipany or any other public body or 
any association, means ~ 

(a) the secrelarv, treasurer, manager or agent of 
the anUtority. company, body or association, 
or 

(h) any fierson connected with the authority, com- 
pany, l)ody or association upon whom the 
Iniomc-tax Officer has serve<l a notice of his 
intention of treating him as the principal 
officer thereof. 

Note.— " Manager ’’ here has been used in a broad 
sense and that the liquidator should be treated as prin- 
cipal officer of the company. It is not necessary to take 
reixmrse to .sec-tion , 41 for holding liquidators liable. 
(C.T.T., U P. rs. Official Liquidator, Agra Spinning and 
Weaving Mills Co.. Ltd., 1934, I.T.R. 7B.) 

(4) " Total income '' is a technical expression which 
determines liability of an sssessee once for all and fixes 
the rate. It means total amount of income, profits and 
gains referred to in section 4(1) subject to section 16. 

(5) " Total worW inromc”— -This refers to Non- 
residents. In computing the total income of a resi- 
dent, Bs. 4,500 will be allowed as a deduction from 
unremitted foreign income. In computing the total 
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income of a non-resident, no such deduction will be 
allowed. 

Note — (i) Total income is the total amount of asses- 
sable incomes from all sources. 

(ti) The methods of arriving at the as.'^essahle incomes 
differ with different sources of income. 

(lit) With regard to incomes from some aouri'es there 
are no deductions and with regard to others there are de- 
ductions allowetl liefore arriving at the assessable income. 

t. 2(aA) SlividaiHf hwIimIss— 

(•) say distria«itisa by a c s m p a iiy ol aocumutatsd pestts* 
wfMtbsr oapitsiissd wr fwt« if siieh distrilMtisn antails 
ths rsissss by tbs cempssy is its ibsrsbo M srs s4 sll 
sr any part ol ths asista ol tbs aampany: 

(b) any distribution by a eompsay ^ dsbs n tursi sr dsbsn* 
tifrs-ttsok, to lbs extant to wbieb tbs oompnny pos* 
le ss as aooumutslad proAts, whatliar aapitalisod ar 
nsc; 

(e) any diatribiitian made to the aharaboldart ol a aona* 
pany out el soeumulatad praAts al iha aampany on 
ths liquidation al the company ; 

Prea id ad that only the aaoumulstad proAts sn dlstributad 
which aroaa during Uw aix proviana yoora ol tbs 
aampany praesdbig ths dots of liqnidsUon abatl bs 
ao inoiudodt and 

(d) any distribution by a a a mpan y on ths raduoUan of its 
eapital to ths astant In wbiob ths oampany poaaaaaas 
aeeianuiatad proAts wbiah arooo altar Uia and of the 
praaioua year onding naxt balers the lot day el 
April, 1931, whaUiar such saammilatid proAla baas 
baan oapitaliaad ar not; 

Preaida d that *diaidan d * dom not inaluda a dtotributian in 
r mp M f my tbara isMiad far full amb oan a ida ra tion 
wbiob is not anUtlad in tbs taant of liquMatian to 
poitioipoto in the aurpiui ooaots, wbon auab dittri* 
button is modi in a ooardanoo aritb aub olonia (o> 9^ 
Cd>. 
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IxiriaMtiM*'— Tilt wtr* * M OM W u l tttS prtntiP, wimt w r 
thty tonwr in this ^auM, ihtll n«t bwiiMit *o^}ital 
pram.** 

Section 2(6A)(t)— Bonne Share. 

(1) Accumulated profits when capitalised become 
shares. When these shares are distributed as bonus, it is 
then a distribution of ('apitn)ised profits and such a dis- 
tribution of bonus shares does not entail any release by 
the oomfiany to its shareholders any a.sset of the company 
(it is merely a transference from one account to another, 
t.e., from I* & L A c or Ittwrve A/c to share capital A/c). 
Such distribution r»f Ikjuus shares will not come under 
dividend and will not lit* assessable. 

In Iloucb rs. SpnmU*. 1‘'K7. 12 A.C'.. (though it 
was not a revenue case) it was decided that if a company 
capitalised its profit.^, the distribution of lonus share was 
imome. 

In (V»mmi.ssioner of Inland Revenue rs. Blott. 1921, 
A.r, 171. it was divided that a honii.s out of it.s undivided 
profits in the .sha|>e of lonus share wj..s a capital distri- 
bution and not imome in the hands of the assessee. 

(2) Accumulated profits if not capitalised will remain 
either in the P & T. credit lialanee or in the Reserve 
(Revenue Re.‘«erve and Capital Reserve to be distinguish- 
ed). Distribution of profits not capitalised means the 
usual dividend in cash which is a release of asset. Hence 
such distribution of ca.sh come® under dividend and will 
he assessable. 

(3) The word ' If ’ does not imply the sense of ‘ to the 
extent that.’ A wmpany decides to distribute its accu- 
mtilaled profits of Rs. 30: it issues bonus of Rs. 20 out 
of ari'umulated profits and pays cash for the balance of 
Rs. 10. This transaction entails release of asset to the 
extent of Ra. 10 but entails no release in respect of bonoa 
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psynsnt. The bonns share of Re, 20 will noi oome under 
dividend but the payment of R«. lO will oome under 
dividend. 


Section 2(0A)(b)— Bonne Debontnre. 

(a) Where the distribution has taken the form of 
Debentures (i.r.. where the prohta are not capitalised or 
where the profits being capitalii^Nd into ordinary shares or 
preference shares are reconverte«l into Debentures) it will 
come uD<ler dividend. In short, tionus delienture is 
taxable. 

(h) It is noteworthy that the amount to he wMiaidered 
dividend is the amount of the nt-t-umiilnted profits not 
the amount so distrihutwl ns IVK'iitures 

(r) IXdienture capital is a loan to the company which 
is distinctly of a different « harm ter fn m share capital. 

(ff) The idea evidently underlnng tin* aU»ve I ai d 2. 
is that a differentiation is to In* made Mween Share and 
Debenture Although Share cajiital is the a<fual capital 
and Debenture capital is merely loan iapital, still. Ixith in 
the Engli.sh Act and in the Indian .\«*t. the fundamental 
coni'eption of law. until rwenfly, wa.s that N»fh Share 
and Delienture are capital natim> and as sin-h not 
taxable. Strictly ffdlowing thi.s view, if bonus »‘ut of 
profits which are revenue eaniings i.s wnverted into Share 
or Debenture, both should coim* under the enlarged defini- 
tion of Capital Hut here the new Act draws a distinc- 
tion between Share and Debenture for taxation purpose. 
Thus the Act recognises the immunity from taxation of 
the bonus share as it becomes (’apital to the extent that 
the revenue earnings are transformed into capital, leav- 
ing the revenue earnings returned or given to the share- 
holder in cash nr in debenture liable to the tax. 

In justification of the new Act, it should he pointed 
out that Debenture is never a part of the capital in the 
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true legal senae; it only serves the purpose of capital but 
it is a loan pure and simple. Debentures would be paid 
off to the Delieiiture-holders and therefore it is quite 
reasonable from one point of view to treat Debentures 
differently fn*m shares. 

In Conimi^sioniT of Inland Kt'venup vf. Fisher’s Kxeculois, 
lUJIO, A.f*. aJFi, a company distrihufed its accumulated profits to 
its ordinary slinrcholilcrs. .Justice Itoulatt dwidcd that the com- 
pany “ issued it to their shareholders by uuy of giving them at 
o'li'c their shale of (heM- uiidisidcd profits.” 

The t’ourl of .Vppciil rcverM*d this dwisioii and followed 
Hlotf's «»•« Tlo- of l.ords .itrreed with the dis'ision of the 

1‘otul of .Nppeal, iiuto<‘]\ that ih'se dchcotures weic not income 
in the heii<l« of tlie Shan -1 >'l(h‘is 

Section 2(6A)(c) Distribution in Liquidation. 

Ditiib'iid will iiuhule that amount which may be 
distribiittMi in liquid, itioii from the amimulatetl revenue 
pndilH firovidctl Mu h jirtdit.s aiose during 6 yeiars preceding 
the date of lujuidalioii (The dn»e of liquidation is the 
• siinniencemoiit of litjuidatinn.) 

Tlie .Mih-MH'tion i.s .sufficiently complicated and also 
tsinfusiiig III the winding H|M>f a c<*rapany, the undivided 
or ai cumulated pnifit.** cen.se to lie profits and become 
anM'i.s III Inland Re\einie (’oimnissioner rr. George 
Burrell. Iff24. 2K.H. r>2, it was decided that when the 
limitetl t'ompanie.s’ urdivided profits were distributed 
among the shareholders. Super-tax on this was not allow- 
ed on the ground that on winding up, the undivided 
profits liecome assets. As this is so, how can there be 
di.stribulion of accumulated profits'^ 

The explanation must lie that the liquidator conducts 
his liquidation work and makes the necessary payments to 
creditors and shareholders out of the a.sset8 in which are 
merged the acx'umiilated profits which have lost, in liqui- 
dation, Utie impress or character of profits. But for 

F. 8 
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ineoine-Ux puqxMStes, the amount of these aocmnulafeed 
profits shall be considered as divitiend without any refer- 
ence as to how the liquidator treats them. 

Beotion 2(6A)(d)- Distribution Btfeotinfi RednoUon ol 

Capital. 

This sub-mi ion iou(etii|>late«( a case where a c«)mpany 
does not di.strihute its amimulated profits in order to 
avoid sharehoUlcrs’ payiiicnt of Suf»er tax «»n the distrilm- 
tion. hut M .MUJi (in lieu i»f profits) equal to the aixiimnlat- 
etl profits with tlu* impress of capital i» distribute*! to the 
shareholder.s thus efTwting riNlmiioi) t>f (apital. Such a 
distribution not of m'cuiiuilutt'sl profits Imt apfMirently of 
capital sum is to Iv treatiNii as «livideitd Kut such dis 
trihiition a.s may mme within ilh* following cat#i^>ry will 
not lie lonsidereil dividend and hence not n-ssessaltle 

DlHTRIBl’TlON-- 

(a) where share was i.ssue«l for cash, 
and (/») where, in the event f»f liquidation, no right 
arises to partiiipate in the .surplus assets. 

This di.stribiition raiM's a \ery ixtmplK ate«l ({uestion, 
riz., the question of participation of Hurplns assets 

T!h‘ first diflK'iilty is what is surfiliio asset ' 

l/>rd Lindley in his tmitise states that “theexpres- 
.sion ■■surplu.s a-^si'ts” is ambiguous, and when 
used in articles of nKSfK'iatinii may mean either 
the surplus remaining after payment of the 
debts and liabilities of the eompany and the 
(tists of the winding up, or the surplus remain- 
ing after [wytiient of the.se deiits, liabilities, 
and costs, and after rmaiping tlu' paid-up 
capital suhsi rilieil by the shareholders. 

Although there may he surplus assets to be divided, 
it by no means follows that the company has 
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made any profit. If the aurploa is not soffit 
cient to return to the shareholders the amount 
of capital paid up by them, there has been 
a loss; and the question to be decided in dis- 
tributing the surplus is then how that loss is 
to be borne. If, on the other hand, the surplus 
is more than sufficient to return to each share- 
holder the capital paid up by him, there is a 
profit, and the qu^tion then is how the profits 
are to he shared. 

If there has been a loss, the liohlers of shares en- 
titled to a preference only in respect of diri- 
dend.s payable out of profits are not as a rule 
entitled to any preference in respect of the sur- 
plus assets If there ha.® been a profit, the 
question is inc»re difficult, and depends upon 
whether (according to the company's Act, 
(•barter, deed, or articles) the excess of the 
as.s4*t.H over the capital paid up, though profit 
ill one ‘'disc, constitutes a fund divisible as 
profii.s amongst the holders of the preference 
shares ” 

Accwding to the recent deiusion in William Met- 
calf & Sons. Ltd 1 Ch. D. 142) Justice 

Eve oliserved “Surplus assets are part and 
parcel of the property of the company not re- 
quired for the di.s( barge of its liabilities or 
for returning to the shareholders the capital 
they have paid up; they are part of the joint- 
stiK'k or common fund which, at the date of the 
winding up, represented! the capital of the 
company, hut they are no part of the repayable 
capital. It has ei hypothesfi been repaid 
before they came into existence. These assets 
are distributable amongst the contributories in 
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aooordance with their mntractual righta inter 
M, and the questiun I have to determine is the 
true interpretation of these rights in this case. 
In approaching the solution of this t|uestion 
it is to be Itorne in mind that every person who 
becomes a meml>er of a company, limited by 
shares of equal amount, liecomes entitled to a 
propckrtionnte part in the capital of the com- 
pany and, unless it he <*therwi»e provide<l by 
the regulations of the I'ompuny, eiititli'il as a 
necessary uinstHjuence to the .same piojatrl inn- 
ate part in all the |iro{>erty of the onnpany. 
I'refercme sliarchohiers are memU'rs of the 
wmpany, and as miuh shareholders in it a-, 
the ordinnr) shareholders are. and they must 
be tnmteil as ha\ing all the rights of sliare 
holder- evte|it -o lar a- they renounced tho-e 
rights on their adiniv.ion to the lompany It 
IS for the t>rdinar\ sharohohlor.H here to cslah- 
li.sh that the [*refeience -hareholders reumne- 
eil their right.- to |•a^t■cl|>ale in the surplu.s 
assets now distrihiitnhie " 

From the aUive. it is liear that the .Hiirplus assets 
should lie interpieUsl a- that sum whuh remains after 
paying delits, liahilities. tosts and coiitrihulones Siith 
shareholders who. by their Arlules of As-oi ialion, have 
no right to parlitipate and who paid lash for the sliares. 
will not have to |)ay lax on distribution umler (r) and (d). 

ThU may be illoctrated 

In respect of fully paid up shares of Ks KflMK) a 
iTimpany returned to his shareholders lla. tl.OOO which was 
in excess of its rerpiirements thus elTw-ting retiurtion of 
capital to the extent of accnmulateil profits of fU a.OOO. 

(1) Shareholders who have no right to participate, etc., 
will not lie deemed to have rec-eiveil any dividend even 
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though a distribution to them of a portion of Bs. 3,000 
has taken place. When they will be returned their capi- 
tal. they will receive no more than their actual capital that 
is the balance representing their portion of Rs. 7,000. 

(2) Shareholders who have right to participate will 
be deemed to have received dividend in the distribution 
of the portion of Ka. 3,000 and therefore this amount is 
assessable. When they will be returned their capital, they 
will be entitled to participate in the surplus asset, which 
assuming to be Its. 5,000 will be assessed. Therefore, the 
assessment will i)e on Ks. 3.000 and Ks. 5,000 in all. 

Note:- (1) There is a broad distinction between 
Kevenue profits and ('.ipital profits; but within the ex- 
pres-sioi), Itevenue pr»>fits, are some items which are treated 
as of C';i[>itnl nature during the usual currcucy of the busi- 
ness as they are not profits in trading e.g., transfer re- 
ceipts, premium income, etc. True capital profits are the 
sale prcKcods of any capital asset of the business. 

(2) This section on dividend demands a careful 
analy.sis of the share capital aivxaint. In Liquidation or 
in lltHliuiioti of lajiital, detailed particulars atxuit distri- 
hution of a.ssets of the company are essential. 

(3) One has to rememlier the necessity of this compli- 
cated dciinition of Dividend It is clear that so far as 
Income ta.\ is concerned, all profits, as soon as they arise 
in the J* and I. A,c. will lie taxed; therefore, accumulated 
profits are already inmne- taxed. But the iioint at issue 
is the avoidance of sujier-lax in the hands of an individual. 
In many cases, it is jiossihle for the company owners to 
withhold any dtstrihution among themselves. Even when 

Ihev distribute, thev do so in the form of bonus shares and 
* * 

lamus Delieutures, thus converting them (the revenue 
earnings) into capital. This section is designed to treat 
such distribution in the form of Ddientures and shares as 
distribution of dividend. 
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\Vf» ik%vt Twmt md tlit* tlf^finitiati of ** 

primarily in nriler to HUMin* that no ilntributioii falliniyr naAlfIkil 
koatl lihall be tu\ul uu 1 «m there u leleuHi^ oi asin^lft* CuAliii^ tha 
amendid dvfiuittou a deWufiire a ill uheit i^^ued W treuietl aa a 
dindeiul hut uit ordumr\ huniH Nhare uiH nut tuihle lo taxa- 
tion until ti ij^ uttualh paid off '‘Jhe drfinihon further m^nrm 
that net utiiuUt nl prntit 4 diMnhiited uii the Intuidattoii of lha 
totiiiuiuii shall uul\ (h* iiuluihd in «ii\iihiid f«tr the |iur|H)Nioii of 
Ujiialoiii, if thev ar*KHr uithui ^i\ >«ars ■»( th< Uf|imlatioii. (iauna 
iti) of the revised dihuitioii pfoiuh h for the » ase in ahuh a I'tmi- 
panj irus lo disirniM* » «h««ttihut lui <f profits an a redin (ion of 
capital The i^ord^ ins 4 i(e»l in tlo nou nuh « hui-o < ) of < Ittuae (III 

ot 2 of the Alt l»\ I hiust* 2 \f i or the Hill merely niaka 

a cor n-t troll o%eih«oM*il in the HiU, and Mt 4 111 \ieu of the 

r%*viH%d aordiu^ »•( s^^lion |m ni ih* \» t <S*lis( ( onuiittlee 

Rc|mrt ) 

Under 2 (^ h ) Imoiiie imludiN 

(1) am thing wlmh falls under ditirlend, 

(2) anything uhnh is .1 prrdU nneived in lieu of 

jwilan\ 

(Hit jui\ aiiiount ♦UviihhI to U* nntU*r etn' 10 

s<noi.il |»ro\ I'M! 

(4) |»rolii> of .ifu iiuituul iitMirame company in 
aiiortlaiHi' with rule 0 c»f tin* m-hecliilr 

tactNii 2. (11) “praviMs yoar** w wnt in rwpm tH any 
Mpmto ttUTM of meofiMt proftts and gains— 

(a) Ilia twalvo montha ondmg on tho Slat doy of Moroli 
noxt prooodmg tho yov for which tho oaaooanMM 
is to bo Mods, or, if tho o:ooMila of tho aaooHoo ho«o 
boan mada up to a data within tha said twolvo 
months in roapact of a yoor ending on any dalo olhor 
than tha aaid 31 st day of Maroh, than at tho option 
<rf tho aama oa tho yoor ending en tho doy to wMoh 
Ms oOBo nn t a ha«o so boon mado upi 

hrouidad that whora an anosaoo has onot boon •aooaaod 
in rasp act of o portioiilor aourao of I noom o, pio lHa 
and gaina, ho aholl not in roapoat ot that aouroo 
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wtrsiw IMt sptiM lo m to vary ths maming of tha 
axpraMton •praviow yaar* as tbaa appliaablt ta hiai 
axoapt with tha eanaant af tha liMaiiia>tax Oflloar 
and upan aueh canditiana aa tha Ina8nia>tax Olfiear 
nwy think lit; or 

(b> in tha oaaa of any parson, biiainooa or eonqiany of olaao 
of poraon, businaaa or oonpany, auoh poriod aa may 
ho datorminad by the Cantral Board of Ravanao or 
by sMh authority aa the Board nwy authorise in 
this behalf; or 

<e) where a businaaa, proloasion or vocation has boon newly 
sat up in the Ibianeial year praooding the year for 
which assesHnont is to be made, the period from tha 
data of the setting up of the businoas, prafaaaion or 
vocation to the 31st day of March next following 
or to tha last day ol the period dotorminod under 
subi«lattM (b), or, if the accounts of the a w c st ee are 
made up to some other data than tha 31st day of 
March and the caso is not one for which a period has 
been determined by tha Cantral Beard of Revanuo 
under sub<€lause (b), then at the option of the 
assassee, the period from the data of the sMting up 
of the business, profession or vccation to such other 
date: 

Provided that when such other date does net fall bo* 
tween the setting up of the business, profession or 
vocation and the next following 31st day of March, 
it shall be deemed that there is no previous year; and 

when the assesses is a paitner in a firm, *previous year* 
in respect of his share of ths mcome, profits and 
gains of the firm means the previous year m dotarmin- 
od for the aasosamant of the inoomo, profits and gains 
of the firm. 

PKEVlOrS YEAR 

Note.- (I) The salient iwints in ibe definition ol 
pREVionii Year in the Act before the amendment of 193l> 
were 

(f) 12 months ending 3l8t March, or 
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(it) if the artxtunts are made up to any other date 
within 3UI Man')), then the year ending 
thi.s date (to which his nix'ounts are made 
ii|>) Tins is t)ie ansesiiee’s Hrst option, 

(ill) Any snlise<|ueiit option of t))e Assessee may W 
a«*eptet) )»\ I <> on conditions and lenns which he may 
think net'cssarv 

(ir) I’rc\icu'< >car is only one for each assessee. 

(:i) I^ROVtSloN or THK ol.O l-^W IN RRSPBl’T OK riHW.E 
or MTOrNTINO 

SiipfiO'C a ln^^«^u‘H^ t lo.>e*4 its lns>ks on til Hf} In 

H7 asss'ssineiil , fitolils up to Jtl l) !tt) will K' includ 
ed Now vupj>o";i» a ihanoe in the aemunttn^ \ciir to 
Itl ll? i' dc-iriNl 'rhen f"i HKC asM'ssiiient the 
I TO will lie ri'tiiiirctl to miluih prohls for the jK'noil 
1 1 Jill to Itl li? ltd riiii"* prntits for II inorth'*, i *' , 

1 1 M to 31 3 3(1 will mine uinler asM'^snient twice 
Thi't dnuhh taxation i< Ly tht' nfir .•! rf 

Then atrain -upfK'so a luisiness « lo«es on 31 I’J 3"» 
Thus for the a-M's^niciU of lli3(i 37 the profits up pi 31 
12 35 will le ituliuled If now a i h,moe in the iwx-oimt 
ing 3 'ear to 2hth Fehru.irv is «h*sire*l, then in the followintj 
assessment year I {>37 3s 1 4 months fnmi 1 I 3(1 to 2^^ 2 
37 will h' included 

(3) (’iisNor-H E.xri unko. 

The main change is that emli s»nirce has a previous 
year. 

In Ahu Baker Abdul Hahuian (Bombay), it was clear- 
ly brought out and decided that the assessee will, under no 
cirrnmsfances, be allow-ed tn adopt two different previous 
years. But according to the new Act, as each sonree of 
income (as distinct from each «.w,wee) will have its own 
previous year, the practicnl impIicatitMi is gtv<m below : — 
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Illustration 4. 

(0 A’b business closes its liooks on ». 11. 36. 

(ii) A’s House Property income received on 31.12. 

36. 

(iii) A’s intere.st on securities received on 15. 3. 37. 
(4) 1H37-38 A-ssessment year. 

1936-37 Previous year 

(A) Old law (before amendment of 1989). 

(«) If the assessee ch(X>ses 1'). 3. 37 as the closing 
year then all the items (i), (ii) and (iit) will be included in 
1937 3S as.ses*!nient. all the three having fallen within the 
prcviou.". \ear 1936 37 

(h) If the (hfK’ses 9 11. 36 as his closing 

year then the income (n) and (lii) though within the pre- 
\ioii.s M>ar will not ivmie into 1937 3" a.s.sessment . for the 
••eas«<n that thes 4 * flat<*s are suliseqiient to the closing year, 
i , 9 II 36 The two items (n'I and (Hi) will come into 
1 93^ 39 as'-c-s'inent In the assessment of 1937-38, will be 
inchifhHl 31 12 3.'» and I.") 3 36 re(x*ipl5. 

(B) New law (after amendment of 1989). 

Item.' iii) and (iii) will l»e included in 1937 38 
a*..He"nient a> eaih source has a previou.s year and all are 
[irior to 31 3 37. 

Ulinitratinn 

If .V has a husine.ss in I.iicknow, one in Cnwnpore and 
the third in Bareilly and if eai-h bii.siness hap a different 
acitnintina vear. then, such of the years which satisfy the 
definition of previou.s year in section 2(11) with reference 
to the same year of assessment will be aggregated; 

Lucknow. 30th April, 1940 (l»»ng y®*** 

business). 

Banpilly, 28th February', 1940. 

F. a 
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Cawnporo, 30th December, 1930. 

For 194(V-41 a.««esi!ment, IbtreiUy and Cawnpore will 
be afrgregated. 

For 1941 42 Oi'eeA'smcni. I.ucknow will he included in 
the aggregation. 

NEW m SINESS 

(5) To put it in .>»hort. ita previous year i» either 
((f) Setting up date to 31st Marcli next, or 
[h) Setting up dale to any day ac«i-epte<l by custom 
whitli may lie determine*! by the t'eniral 
l^aird of Keveiiue, or 

(r) Setting up date to any dale on which ncitaints 
are made ‘Uher than ('/) and (^>) proiidwl 
such date does not fall lH*\ond 31st March. 
((/) nil >if the date contemplattHl in (c'l ahne, ih 
after 31st March 

lUustratinn 6. 

Thus if a business is .set up on l."nh May, l!i39. and 
the a(founts have lieen made on 3Ist Detemlier. 1939, then 
for the asses.sment year 1940 41. previous \(*ar shall, in 
strict interpretation (if the law, ht* 

((f) l.*>th May. 1939, to 3lHt Marth. lJi40(if the a.s- 
sessee does n<*t deflare any other date), or 
(h) li)th May. 1939, to 31 sf Deceiniier. 19JW (if the 
assessee t booses) 

If the accounts are made at the end of a >ear to 14th 
May, 1940, then for the ass<*s.sment year 11M0 41. there 
will be no previous year and hence there will lie no assess- 
ment for 1940-41 For 194142. the year endwl 14th May, 
1940, will he the previous year 

When the assessee is a partner in a firm, the firm's 
previous year will be the partner's previous year. 
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lUwttmtUm 7. 

A buBinem is art up on 1. ll. 37 and it oonplrtes its 
year m 30. 10. 38. According to the present Act, with- 
out applying sec. 2(11)(1)) its profits up to 30. 10. 38 cjin only 
be assessed for the assessment year 1939-40. But in 
Messrs Nanakehaiid Fatehchand’s case, the Punjab High 
Court dec'ided that a broken period up to Slst March next 
could have lieen assessed. 

There is no doubt that under the very wide provision 
of sec. 2(11)(6) any year can be allowed by the Central 
Boanl but ordinaiily this i.s not allowed. The new Law 
provides : — 

(1) (Im-e a jtartu'ular period is brought under assess- 
ment. no further n‘‘''essinent on the same period is 
allowml (Previousl) double russessment i-ould occur which 
H not jtosKible lu-w) 

(2) If the prev i«»us year i.s lo lie i banged, it tan lie done 
with the nin.**(‘nt .iiul coiidUu-n.s from tne I T t). 

(3) Where a business is newly set up then 

(a) the I*-! ii.Nset%smeiit will lie up lo 31st March 
next, or 1st astsessmeiU will be up to his clos- 
ing <!ny . 

(/;) if the (lo.*>ing day is not falling within the set- 
ting uji (lay to 31.st March next, then it is 
to Ik* regarded that there is no previous 
year. 

The applicaliou of the above will lie as follows : 


Brsixj-:ss sh T rr ox i. n- s9. 

(i) If the ac'C'ounts are made up lo March 31, (i.e., 
31. 3. IftiO), then for 1940-41 assessment, profits from 
1. 11. 38 to 31. 3. 40 will be included. 
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(it) If the accounting year in declared to be 10th 
February (i.e., 10. 2. 40), then 1940-41 aaseKtunent will in- 
clude profits from 1. 11. 29 to 10. 2. 40. 

(Hi) If the amnmting year is detlured to lie luce 20 
(I.e., 20, 0. 40), then for UHlO-41 as^eesment, there will lie 
no |)revi<*u» year, aii'onling to the pr<iviso of the new Act, 
and hence first assessment will 1 h» made in 1941-42 for the 
broken [leriod from 1. 11. 29 to 20. ti. 40. 

(0) Fiscal yetir- Income tax ye*ir liegins on l«i Aj»ril 
and ends on 21 si Man h 

(7) For the purpo-se of 192> 29 nssi'sHincnf, “previous 
year" will ordinarily lie 

1st April. 1927. to 21st Manh, 192 ^, „r 

1st .lanuary. 1927. to 21*>t IWemIs'r. 1927 

(Ordinaril). the hiNt day of the previous >ear caitnot go 
beyond one day previou** to the tir-t day of the asw*ssn»ent 
year, i.f., 3I.st Manh. ju-t pr»*\iou,- to the a.»‘«’*HHinent 
year). 

(h) If an n.ss<*ss<.'<> t loses his Isiok.s on Uauuoivami <l.'iy 
or Akshoy Tritiya day oi any other .-m h date in every yoar. 
the (late> will vary from y»‘ar to year and the raiigi* of 
variation i.s wide, c // , Itiuniuivanii may fall on any day 
between, wiy. 24th .March to 19th April. .Vkshoy Tritiya 
may' fall on any day la-tvimi. say. 24t)i April lo lOlh 
May. In .such cases only, the previous year will U* allow- 
ed to overlap the assessment year, provided, of course, that 
the as.sessee had already declannl to the Income tax tUlicer 
that his a(xt>unting year would usually end on Raninavaini 
day or Akshoy Tritiya day or on any such day aixx'plctl hy 
custom, religious or otlierwise. 

While a margin of one month on either .side of the 
accounting year has been allowed by the Act, the Central 
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BOArd of Reveaue may authorise acceptance of any pre* 
▼ious year. 

This is also the practice pit»vi(Jed declaration from 
the aaMwaee Imd already lieen obtained as to closing the 
aci'ounis on any siuh particular day 

In the case M<*si«rfi Xanalo hand Fatehchand vs, 
(M.T., Punjab, 2. l.T (' 167, the assessee firm ('ommenced 
business on l^<th April, 1623 The Imome tax nfficer re- 
quired the firm to furnish a return of its iucoine during 
the previous year 'I’bc firm instead of declaring its 
profits up to 31st Manli, 1924. for the assessment of 
1924-25 submittivi pn^fit*! frir full twelve months up to 17th 
April, 1024 The firm’s contention was that it wa.s not 
liable to tav as tf «as nf>t in existeme for a isunplete year 
l>ef<»re 1st April. 1924 The Income-tax authorities acting 
under 2 (llU/d of the A<‘t Ju*cepte<l as the accounting 
fwriiKJ from l‘*th April. 192:1. to 17th April. 15124. It 
wasdetidcd that the previous yeai (letermined by the 
I'oiiinii.ssioncr uas <juite in «»rder aa-ording to instructions 
of the t'entral Ilfwird of lh>\eiuic and the a.s.sessment was 
it*gal 

(9) Prtriouf t/'ur nf>rs to >nch «c;<rre of ifif'omo. 
F.iU'h bu.sines* unit n- a stnine and therefore may liave a 
previous year This will solve the difTiculty experienced 
in Abu Haker's la^e 

In .Mill ItiiM-i lt.dinin.iii ' t' 1 T . hoinliny 19HG 

l.T.H.'J.’Ct . du* iiiiulc up hi*, .ii'i limit-, nil luiliiiK iikoiiic 

from |»nip<*r(\ . .it IN wait mi Nth NoM'iidx.r. Ifl.ll lb’ was a jiart- 
iiiT of till- MmioO nc (■mnp!iii> wlio-i- hr-t M-.ir of .‘\i-tiMue wulwl 
on .tlsl I).-«i‘nd.i*r. I'lal In .i-i— niiiit. the as-esscc .liil 

lurt iniluife Id- on mu- »rmn .Motn lone ('mnpaiiy as Ihe as-essee’s 
previous yt>iir eniieil on Nth NoviiiiWr, IN.tl. Though the Movie- 
tone profit# for Ihe periml lo M. V2. :tl. wmild eonte milinarily 
under irKt2-3.‘t ns-e-sment, Nfill in thi- part.eular va-se, the previ- 
oua year has lieen fixisl (o la. JMh Xov.. (Movietone profits can 

not be included as its >car ended 31st December). But the I.T.O., 
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included the profit* from Muvieitme Conpany up to Slat 
Orcembcr. and aiMni.«Ml him, It «m decided bjf* the 
High Court that a« the aa*«*i*«*^ had to make a return of hi* total 
inrottie up in Hth Ncivemher, ItWl, he could not l>e required to 
include hi* Movietone pMfita a» that would mean adopticm on the 
part o( the a*jw*»tee of two different previou* year*. 

Illustration S. 

Supfxttte, a ('ompany started on 1. 7. 37. 

lia. 

I . 7. 37 to 30 4 3« » I^ 7,000 

1. 5. 38 to 31. 3. 39 =-■ 0,000 

1930 40 ASSESSMENT 
I.T.t). computes a.a fnlhiws ; 

1,088 ns per P & I, n »• 1 5 to 31 3. 39 Ion.* 0.000 

lU 

Written liack inadinissiOIe o.vfX'nxbi 40i> 

,, Depretiatioii 4,lJfl0 4,ti00 

I,oss for 11 montlw 1,400 

Add one niontii of the previous P &■ I, n/c which will 
lie computed as follows 

Kii. 


Ix«s as |>er P & L a/c 1. 7. 37 to 30, 

4, 3H 

I/jss 7,000 


Kh. 


W'ritten hack inadniissihte ex[)ciiM‘s 

(MK) 


,, Depreciation 

4,800 

5,400 

Lock for 10 months 


1,600 


l/10ofR«. 1.600 »1U. 160. 
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H«noe, loss carried forward to lMO-41 assessment is 
Ra. 1,4004 160«Ra. 1.560. 

Depreciation claim of Rs. 4,200 having been elimi- 
nated from the above computation, it will be calculated 
separately on the scheduled rate, say. it comes to R«. 4.000 
which will be carried forward as unabsorbed deprec iation 
for the asaeiwment year 1040-41. 

In such a case of computation of income for the year 
ending 31. 3. 30 f(*r ah.sehsiiipiit year 1030-40, the assessee 
will raise a strong cdijc^lion Wc anse he gets no considera- 
tion of his acectunts for the period 1 7 37 to 30 4. 3B. 

He loeee 

(<i) in carry forward of hws. 

{h) in iarr\ forward of unalcsorlx'd depreciation for 
he is entitle*] to two years' depreciation, which 
approximates ic* Its 7. .'>00 (instead of his 
claim for Hs 4.200 . 4.!'n(t-Rs 9.000). 

The assessee ought to settle the ciucvtion of a-^sessment 
for the third rca,son, riz . the ccmiputation of the written 
down >nluc of the a.'.scts. Tins l»ect>mes osential for all 
future a.ssosment.s f(»r 1940-41 

In emr opinion, (1) the I T (>. would have done well 
to ba>e included the first year’s (up to 30. 
4 3s ( profits in 1939-40 assessment, or 

^2) With the assc.ss«*e'8 .ipproal, first assessment 
in 193^* 39 ft»r the |>eriod 1 7. 37 to 31 . 3. 38 
and in the ne.vt assessment in 1939-40. the 
full year’s profits up to 31. 3. 39. 

Note. — F or apjieal on this subject, .=ee section 30. 

•Mtiw S. Wham wiy Aet of tlw Control Logisiaturo oiMots 
tiiat Inoo m o t ax olwll bo oborgod for any yoar at any rata 
or ratal, tax at lliit rma or tboaa ratra aball bo ahargad far 
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ttat Jim it ■ Pi ww lti m witli, wM tt Hit prtwiiiwi at, 

Uiit A«t in r t ipiB t of tht total t n ao wt of IN ptovlowi yaar al 
aoary MividiMlt Hindn umHvnM family, aamiMny and laaal 
antfiarttyi and af avary Rrm and aUiar aaaaaialian of paraana ar 
tfca pa rtn ar a of Iha Ann or m and w r i of tho aaoa^tian bidividiially. 

Note — (A) It is charging mtioii for Inwme Tax : — 

(I) Who ar«* taxed * 

(2> At what rale * 

(3) On »hat» 

Regarding (1> 

This Station I hnrges the fallowing to iiiftane tax 
(<i) Individual. 

Mir.dii tutdi\id<'«l faiiulv 
(r) (’oiiijiain. 

L<Hal Aiith(>rit>. 

(* I Finn (M’gi''tered and iiiiregKtered t. 

(f) Other a'tso* latiofi of [hT'-oiis 

Regarding <2) 

The tax .nhaU in* fharged at the rates applnnhlc to the 
total iniome of the asHe>"»ee in ati'ordanre with the provi- 
sion.s of tlie Finaine Ad in fi>nM' for the year. 

Regarriing (3) 

The lax shall he ehargefl in respeet of all inn^mee, 
pmhta and gains of the previous year. 

(B) Note the word “ other ” in "other Assneiation of 
persons. ” It suggests that some of the other items are 
also association of persons 
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(C) A company in liquidation is a ‘company' within 
the meaning of section 3 of the Indian Income-tax Act 
and the income-tax authorities are entitled to call upon 
the liquidator of a lompany which is lieing wound up, to 
make a return in act-ordaiice with section 22(1) of the Act. 
((M.T., U.P , r# OfTicial liquidator of the Agra Spinning 
and Weaving Mills t'o , Ltd.. nt3+, 2 I T.lt 79) 


(I)) The Amendment Act of 1939 has adf»pte<l “Slab 
System" in place of the “Step System" width was in 
vogue ever sinie Income Tax came to lie inlKHliiced in 
India The ininiiniun limit ftf tavahle income is the same 
(Hs, 2.000) as in the old s\.Mem The noteworthy feature 
prii\ide<l hy the Finance .Vtt of 1939 in pursuance of the 
Amendment A<t of 1939 mtrotlucing Slab System, is the 
exemptitm of the first slab of Hs 1 nOO from taxation. 
A fixe*! Him of Ks 1 itHt as exemption f<tr every indivi- 
dual irrt‘s|MVli>e of hi« imonie of lis 4.000 40.000 or 4 
l.acs doe** not seem to U* »ery Hientifit The .\tt in I K. 
on the moflel of whit h the Imlian Income Tax Act has been 
bn.sed pnoitlcs for an exempt am of 1 i of the earned in- 
ix.me with a maximum n{ i3tH> for e^erv imliMtlnal apart 
from tile main allow am t^s ami tUshutions which are con- 
spuiioiiH hx their al>seiue in the Indian Att In the ne 
Indian Alt. the s«ss>i .1 slab and ibe Md^e<inent 
lieeli subjected to tax at graded rates of tax 
seen that the ndxantage gainetl by the exemption is. to a 
large extent, iiullifieil b> the high rates and .steeply grad^ 
ones Still. It will tdiserviyl (hut the t'omparative y 
small incomes up to. say. Us 3.500 will now enjoy ^me^ 
lief ; at the stage of Re. 8.000. the old tax and the new tw 
come very near each other Then 
increase The higher incomes up to s. . 
however do not suffer much increase as will be seen fto 

the table given below .— 
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The following talilo shows at a glance how much the 
individual has bi>en paying under the old system and will 
pay under the new system : — 


lacomr. 

OLD 

HCAI.tfi, 

NF.W 

SCAI.K 

per annum 

Ttt« 

rrrt.ertt«|*v 

Tux 


2,(Kt> 

\ 

# * * 



il3<L» 


M 

«) 

1 i 


iCi 

\ 1 

\7 

10 

2.7(10 


3 1 

r>t 

2 0 

t.ilOO 

l«*2 

5 1 

70 

2.1 

i.2jO 

no 

^ 1 

H2 

25 

;t.3oo 

lUl 

i i 

01 

27 

;i.750 

127 

3 1 

OWt 

2H 


n:> 

5 i 

lo; 

10 

l,.‘>00 

i:>2 

i i 

111 

1 1 


170 

\ 1 

lol 

5 1 


271 

> 1 



■VTOO 

2:fi> 

> 1 

2I0 

\n 

0.000 

io3 

^ 1 

212 

in 

0,rrf>7 


7 1 

2^J1 

1 1 


MMi 

1 

;*r; 

5 n 

0,000 

[u 

:» 1 

177 

» t 

10000 


i 


5 r» 

lo.fiOO 

71H 

OH 

030 

r»o 

12.000 

iU i 

o;j 


n7 

1 <,.'^00 


0 H 

»>»>2 

7 3 

1. 1.000 

1.017 

4i f ? 

I OU) 

7 0 

10.700 


♦10 

1 115 

1(7 

20.000 

i.r.<WA 

**o 


on 

21.000 

2 2M 

10 7 

2.117 

m 1 

2 .'», 0 tv» 


li>7 

2 7 12 

11 0 

2»>.r>oo 

2H\\ 

lo7 

3 070 

11 0 

•WI.O»Nfl 

5.217 

f<i7 

l.HiO 

120 

ir.ooo 

t »U 

1 5 7 

1 to2 

Ilf. 

■?i.»(00 

tjor* 

157 

1 <H0 

Ill 

to.ooo 

.>,700 

U2 

fi, 5 Mi 

15 H 

1 MIfiO 


r>7 

7. 101 

17 0 

t.'i.OOO 


rwi 

7,7 12 

17 2 

.vi.noo 


10 1 

o.nn 

in 3 

5S.<iOO 

0 vr7 

10 7 

io:»v5 

102 

(TiO.fWlO 

10 

172 

12.271 

20 5 

rtS.fW) 


ITri 

n.wi 

21 5 

o7.nno 

n.o<r> 

17H 

1 ym 

21 0 

70.000 

\2,SH2 

rn 0 

15,712 

22 1 

71.000 

\\m 

IR2 

!7,nR7 

*23 1 

75,000 

13.710 

in 3 

17.130 

23 2 

RO.nno 

UJIIO 

ino 

10 , no 

23 0 


The wTnoinirs of itlah nyniem nml ftep fyatfm may, 
however, be discussed here with advantage. With regard 
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to slab qratan, the main objet'tion is that the ability of a 
person to pay does not depend on the first slice or any 
particular sHw but wholly depends on tlie Ujtal income of 
any person. It is the t^ital income alone which determines 
what financial Imrden a man can l>ear. This contention 
will be further streuKihened when it is pointed out that the 
etonomic value of the fir.^t. second or any slice of a poor 
man ia quite difTcreut from the value of the ('orresponding 
slices of a rich man; still the rate of tax imposed by the slab 
system is the .same im Ixnb the ridi man's sliic and the 
|>oor man's slice. Marshall |)oints out “the marginal 
utility of money is greater for the isjor than the rich; . . . 
in other wor<l.s, the ri^-her a man lietomes, the less is the 
marginal utility of money to him. ’ lo put this in more 
ttinerete form, the ri<h man has more slices to fall baek 
upm than the fKxir or the man of nuHlerate means and as 
the total uuinU*r of sliies in every case determines the 
relief to the ultimate burden of taxation, the number of 
.■'liex's or slal»s l^ a dclerinining factor t » a man’s ability to 
pay. Thu.'- the same '-hih rates upplitahle to Itoth the in- 
iiimes of the rn h and the prior cannot lie a fair inipo.«ition. 

It IS. then'fore. diffitult to see nnuh wpiity in the 
slab system 'I lie rxiuity lies in the progressive rates as 
l(etw«*en the different slu'<*s of tlie same man's income; but 
thi,s must not lie oonfuseil with tk* ability of one man 
when itirupareil with that of the other. The step s-ystem, 
or, the ‘Total Iim<me " basis ha^. in this particular res- 
p«'l. distincth greater advantages. In these circum- 
stances, the step sy.stein .should have I'oiitimieil and (Xiuld 
have Ikhmi itititii-ued to yiehl the same results as are ob- 
tainable under the present new system. The defw't of the 
Step system iKiintcd out by the t'ommittec is the hardship 
due to sudden jump from one rate to another. This could 
be easily ret'tifir*d by introducing a more elaliorate mar- 
ginal relief" scheme, by reducing the steepness of the old 
scale of rat-ea and by creating more stages. The replace- 
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meiit of the step system by an altogether new <me will 
mean serious impairing of eflirioncy. The quickness and 
alertness due to experience gained by the department 
during the last twenty years will be ineffective, and the 
uninterrupted progress of Income Tax case'lawa will con- 
siderably suffer. 

As it was the genuine intention to redw'e the burden 
of taxation to the large middle-class {mpulation in India, 
the attempt should not have been made by such a compli- 
cated slab .system but by htraigbtaway mlucing the rates 
under the step system which due to its tieing simple, easy, 
equitable and equally .scientific woiibl have lieen more 
readily appret iatetl by a tax payer. 

(E) Bases of Indian and English Taxation Compared. 

The liasis of the Intlion Taxation is - 

(1) that an assessee is liable to pay to the tJovern- 

nient uutune tax for anv current vear. 

• » 

(2) on what aitnie*! To him ns income iluring the 

"previou.s year.” 

The liasis of tbe Kutjtish Taxation is— ■ 

(1) that an ass<*j.s«t» i.n liable to pay to the (Jovern- 

nient inioine-tax for any current year, 

(2) on the iiKt)me of that very year, 

(3) to be measureil or mmputeil by what afx nietl to 

him as income during tbe pn'viotis year. 

The basts of Indian taxation as explained alxivc 
raises a question, tiz . — 

If a source of iniximc is alisent in the year 1929 30 
but existed in 192b 29, will the imome lie 
taxed in the assessment for 1929 30! 

According to English law this inmme will not be 
included. 

According to Indian law this income will be included. 
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Thflrafore it is dear that the eaistenoe or non-existence 
of tlM source of income in the year of assessment is imma- 
terial. What is essential is the previous year’s actual 
income; that imtune will be taxed. (C.I.T., U.P. vs. 
Tehri Oarliwal Estate. 1934, I.T.H. 1; Behari Lai 
Mullick rs. C.I.T.. Bengal. 1927, 2. I.T.C. 328). 

INDIVIDUAL 

(1) It is to l» taxwl in respect of his income from all 
Mtuness belonging to him. 

(2) Incxiine tax on income exc eeding R.s. 2,000. 

(3) He gets exi'mplion on average rate on his payments 
of premium to Lite ItKurance t'ompany, and to provi- 
dent fumb the total lieing one sixth of his total income 
hut the amount of exemption not exceeding Rs. 6.000. 

(4) A Tru.''tee. .\dmiiHstrator or Executor would be 
taxed as an individual .subject to Section 41. 

(5) A corfiorate IhkIv of trustee con.stituted by a 
spec'ial Act is an individual not an as.'ociation of indivi- 
duals. (Currimbhoc Lbrahun HaroneUy s case.) 

(0) Whether he fall.s iincl(‘r one or the other category 
under Scvtion 4A and 4B has to W ascertained every year. 

(7i In England, husband and wife are assessed to- 
gether , iHit in India, wife will lie a.sses.«ed separately on 
her own iiu^mu‘s. ru . stridhaii. etc. If husband has 
transferred any a.ssets or iiu'ome to his wife or niinor 
child, this transferred income also will he uu'Uided in 
husband's asseKsnictil (Seclicm 16) 

(8) He is liable to Miper fax over Ks 25.000. 

lUuMrnlion 9. 

From the following parlieiilars find out the income- 
tax payable by A , 

(a) PnefitH from «" Firm representing half 
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(A) Inc<M»tt from 4*; W»r Boutl* (Tu-frw> 
(r) frt>ni A. Ltd. 7 \ <Tiis-frw*) 

(d) lorotnp from 5% War l4«a« Tai) 
tr) A aiiif* a pri»' in a lottery Hn. 

(/) Hii life inMiraure premium ninnuntu tii 
anuually. 


.Ba. 8.600. 
. Ka. 6,074. 
...K*. 1.508. 




Siatemcnt of Total Ineome 



Flirt ieuUf** 



Tm 




a 

f»- 

lU 

M, 

I’ 

L 

Firm 


i> 

0 




4 

fnmfiH* 1 *; War B*»t!tltF/r) 
ihr. A tF/ri 


0 

0 











(VCi ^ in 

l.i^ 

0 

0 


0 

0 

4 

Int 5 ^ War itmii |L 1 ) 








lUW . \^\ 


4 

o 

l'7<> 

4 

n 


Toifil 


i 

0 


4 0 


ATent^f' r»M (a< ! 4 U 1 |h «4 Tmx .Iui. 


T«x t..ii K.< I l,:V.7 4 f» t- !4«1 1*7*. 1* " 

i, 1 !• u <t. 

„ B. n.| r r A6*"'**o( 

La HIM 4.*.'. 4 " 

:.‘t.'7-uo/ yio r. o 


^^34 !.'■ 0 
ilCetuailabk* ) 


HINDI' I NDIVIllKD FAMILY 

(1) The CMMirttiai.H iif Hindu rndi^idetl Family may lie 
said to consist in 

(i) toiumoii nui'leus of aiuestral projierty. 


* ft tlifit 4ltn*< t on thf* unn*^#- 

t4»rp*l (inn orouUf I'i'**^** limn iio’In^ion in fb«* jiariiirr*!* 

n«iJ*iNAMnenU. ttiu trpu(ini>n(. In pradirf*. the 

other partner'^ inromeH, their iniliviiiual average tale^i ele. ar«i 
the varimia fieteriYiininir lartofn. 
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(it) oMnmon fund. 

(tfV) comiuon worBhip, 

(i>) cooimoti ftKwl. 

(2) Hindu unrlividfd family is treated in the Act as 
a separate entity mid taxefl as such. 

(31 * ^ here the ituximes, profits and gains of a mem- 
Iter of a H. I . F (xuisisis of his iiersoiuil earnings and 
acquisitiuna by his own exertions, they must be treated as 
hia self aequired projuTty and not a.«* a jf)int family pro- 
(lerly, unless tbe\ flow from the eiiqdoyment in busineas 
or otherwise of the joint funds ‘ (I T M \ 

(4) All N’lifsils of Hindus will mme under 11 U. F. 

(5) To pay ii.tonuMax like an uiriuidual. i.e . over 
Rs 2.tKK) 

(tJi I’oition*' ot Hindu I'ldnided Family iiuonies 
n,H'eive<l by indiMdiial inenilsTs are imt to lie included in 
the total iniDine at the tune when indnidual iiiemlierR are 
■>eparately assesMsil either to imome ta\ tir sujier lax. 

( 7 ) Kveii if the Hindu 1 ndnideil Family ini'onie is 
U‘low Rs 2 ttOtl (f f . when it is not taveil a.s Hindu I'n- 
divide<l Family iiuonie at the hand- of the manager of the 
fninily'i the |)ortion- di-trihnte<l (as mentioned in para- 
graph aliove) are not to U* taken into ai'inunl in the sepa- 
rate asM'sMneiits 

(f*) SujH‘r tax exemption is Rs 2a,(H>0 

(It) I’arngraph- t} ai il 7 alsoc appl> to super tax also. 

(10) Allowames paid to a memlier of the family are a 
part of the iiusmie of ilie head of the family 

(11) Hindu I’inlividetl Family tannot he registered as 
a brtn. 

(12) .Toinl family memliers may separate Imt still may 
txintinue to carry on hu.siiies.s jointly as licfore in which 
eaae they will either lie taxed as a firm or as an .\ssocia- 
tion of persons hut not as H. V F. 
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In Maharaja Viaweswar 8i&irh v$, CJ.T., Bihar (April IIW6) 
I.T.B. 216, the Maharaja of Darbhanura, the holder of impartible 
Raj and the elder brother of the aaftennee, by an agreeineni made 
a "babuana* ^ruut to (he nmsiatin^ of a number of villain 

iu eonaideraliou of the asnea^ee fri^iug up all (daim» to the pro- 
perties of the asaesM'e'ji father. In addition to the alcove frt*ant» 
the Maharaja of Darbhan^fa (Upave him an altowanee uf Ra. 48,000 
annually. It dirided that this allowanee waa not liable to 
tax under wtion 14(1) as the allowanee was rereived as a luem- 
Wr of the Hindu Cndivided Family.*’ 

In t* I T,, r IV r«. Virianairram Maharaj Kumar t January 
10^^15), ?l, l.T ll 15o. the question uroM* in the Allalribnd Hi|rh 
(\»urt as ti» whether the allow anre of ll^ lOjKK) per numth ret'Cived 
hy the \ounirer brutluT of the Maharaja of Vuianairraiii who 
holds an impartible Ha), eould be p, The fissesoee 

claimed under Motion 14»1) that thin iiooiiie wim rxeiiipt as it 
was riH'eived *‘as a ni«*mber of the llinflu undivided family 
The Hijrh (\mrt eame to the loroluHion that the allowance 
received b> the a.s*^vsHee rame under **01 (ion ll(l>, hut rt‘ferrt*d 
the matter to the IVivv Council for ,iuihi»ntative pronounci*menl 
under Mvtion t>V*A, ‘^uh-'^ectiofi 

In the case of Kalyanji Vithaltlas C 1 T , 

1937. l.T 11 W). the I'ri\y Council olwrvinl that in the 
ca.se of a H C F i;o\enu><l liy Milakshnrn S\stem, the 
ani-eetral pmiKTty may remain joint faniilv property or 
mav vest, under certain circurnslanivs. in the individual 
who ha,«t got thr projiortv h\ *«iirvivor«hi() ns ihf* ^Ae stir- 
riring rnendK^r The judgnienf f»f Sir fic^>rge Kankin rurn 
as follows : — 

*’ Then* remains the case of Kanji and Krwdas Neither haa 
a son but. in the case of each, his inten^t in the firm was obtained 
by irift from hi« father Without deridin)? the question 

which was left open in Lai Ram Sinffh n. I>eputy ('ainmiasiooer 
<50 I A. 265). their Lordships, for the purpose of the preaent raae, 
will aaauine that their interest was anrcairal property, im> that, if 
either had had a son, the son would have taken an intereat therein 
by biiib. But no «on having been l*oni, no auch intereai haa 
ariaen to qualify or diminiah the tntrreat given by Moolji to Kanji 
and to Sewdaa. Does then the existence of a wife, or of a wife 
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S dEEghter, make it income of a Hindu undivided family 
wither than inrome of Ihe individual partner? Their Ijordships 
think not, A man’s wife and daughter are entitled to be main- 
tained hy him out of separate property an well as out of property in 
which he ha* a coparcenary interest, but tie mere cxislence of a 
wife or daughter d<H'Mi not make ancestral ]»rnperiy joint. '‘Iiiter- 
e*i” t* a word of wide and >ague significance, and no doubt it 
might lie u*<d of a wife’s or daughter’s right to be maintained, 
ahich right accrues in the daughter's case on birth; but if the 
father’s obligations an* in* reused, his ownership not divested, 
divided nr iinpatrcd )iv mamage or the biHh of a danglitcr This 
is (“Siimlly true of ancestral property Udonging to lijm^elf alone 
as of *tdf-aci(iiir«Ml projtert^ . Ih n»ason of its origin a man’s 

pnuperty may be liable to be flive^ted wlodly or in ]»art tm the 
happening of a parto uKir e\eiit, or ma.N be aiiHwcrable for parti- 
cular obligaf i^iiiH. i»r im»\ pass at bi« diuth in a pailiMilar 'way; 
but if, in “pite tif fill Muh facts, lii<. personal law regards biro as 
the ow-ncr, the propert\ U'^ bis property and the income therefrom 
as his iniomc. it is t hargcable t<» imome-tax sis bi*', uf. as the 
iiMome of an indi>idual fii tbeir I/«)rd*'bip‘v’ view, it would not 
b ill runvmaioc with ordinarv notmus or with a lorrert inter- 
(rretation f*f tb«* law of the Mitakhhura. to / old that property 
which a ntun ba« obtuincrl from bis father belongs to a Hindu 
undivided famih b\ rcji'^on of hi* having a wife and daughters.” 

Ill Moolji So ka ai'd iitliers if t' T T., Hcngal it was 

derided that Hindu uiulnultd fsuiiilv meant a Hindu coparcenary 
for the pur]inMke^ o! the Income-tax Act lu'^ticc l#ort Williams 
ob%<*rs'cd ** The ne^ for making Hindu undividtd family 

Ibildc «s h bir ?iui*no-ia\ wa^ that ihe income and property of 
Hindu wiidnidcd faiiuK i** undivided The members lunc no 
separate inMiine or piofu rt\ :iiid <JUirot. llo refore. be taxed Ah in- 
di\)dutils A« 1 (trduig to Miiuk-*harn, until luirtition it cannot be 
said of any tuimiber that be ba*» an\ di^Hnite *»bsire in the joint 
propi-rty. Hut Income-tax Ail obMously i** concerned only wdth 
incutue available for luvotion and the owner t*f *'in b income, and 

if tbcTc i* no prop* rt}* or no infoiuc, nn In»omo-tax Act baa no 

application. It follows that the Ait ha« no application to a Hindu 
rndtvidcd Family in the wider hciisc to which I have referred. 
It* pruriatons •n* ttttrarlrd only wIh'tp IIutp exii-H property or 

titrome, that to m\. where (here is n join* family property or 

joint family income or, lu other wordr, whore there exists a Um o 
F, U* 
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rofiarrenan*. , . If it wi^rt! otherwini^, n mo$% nl^urd und nnttnii* 

eiputcHi posititm would ari*tt^ Kvery Hindu |UH»tMMaiiig or 

income who married would, i|mi facto, hmmir uith hia wifu* n litndu 
VndiTidi^^l Fainil> and HuKjm't to tututiim m ^uch. The Income- 
tax Act, j^o far m HiihIih are conceriicil ua iiulividualu, wunld 
apply only to lutrh(dt»r<^. Thi«i raiiiud have hmi intended. In my 
opinion, therefore, nliciv in the >M*t*tion of the liiunne-tax Act a 
Hindu rndividctl Faint l> iiieiitioiMd a Hindu M*pur<emir\ in 
meant/' 

Fmm MtKdji SickjV.s uts4» (ItllfA, l.T.R. 12!f) two 
{Kunts emerge : 

(1) H. l\ F IS a ‘Hindu ttumnenarv’ and there* 

fore one male amt other women memlTcnt for 
mainlenaiu'e would form a II V. V 

(2) Self*aujuirt*tl pro|H*rly iaiinot Ih" tlmtwn intti 

ci mmon ami laiuud i laim to U* asseasetl 
as II. r. F. 

In the apfieal (1937, 1 T.H 7<h. the Pnvv ('oimeil 
did not agree to give the aliove narrow meaning (Hindu 
t*t>[Mircenary) to H V ¥ 

In tiomiMUHi Kak<«hriiiuuf UN an FIT, ILuuhny tl9.*V*K 
whi^ h ( amc up a httU^ !at«‘r, thr F«>fnhuv Ihuh ( iUirt held that 
the Hindu rnditidcd fumdN ha« I r»‘n uned in the Art in ft wider 
inot inparrrnnrN I Thrrrforv in tin* aih*4«’in c of uny 

other mule meinlrr, thf fjiniU would le rr|;ardrd as Hindu Un- 
divided Fatiiilv for Iniome-lnx purpo^n*** In thit i uaa* the Hindu 
l*ndivided Family nmni^ted »>r the hin fiitlii’t, mother suol 

wife. On the death of the tiither, the hiiiiil\ i *»iiM«»ted of the 
other three. The *tiiestion wan to whether tlie mde *^iirvitin|r 
mule memlo*r would In* Oixed as^ an indiNiduul or a« Uuidu rti" 
divided Family. 

The Hilfh Foiirt dei ided that it win a Hiiidii Undivided 
Family ronniMinjr *•( a "^de tnnle nieinlM-r and teiiuile memWr en- 
titled to nmintenanre 

From the judgment of the apfieel (1037, I.T.K. 41(1) 
before the Privy Council in Gomedalli Lakshmiunrayan's 
case, the following pointe emerge 
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(1) Does the income belong to H. U. F. or to the 

Bunriving member? 

(2) When a member obtains property from his 

father, it is not nec'essarily the property of 
the H. U. F. merely on the ground that he 
constitutes a H. U. F. with his wife and 
children. Tlie question is who is the owner 
of the projMjrty. The dec'ision of the Privy 
Council detiiiilelv states that in such cases, 
it is the iiuome of the individuals. 

The IltNoc Iivi,\k of Learning Act of 1930 provides 
the following 

Xotwith.stJinding any custom, rule nr interpretation 
of the Hiixlu Law. no gains of learning shall be held not 
to lie the c\»lu''ive and se])arate |>rf>perty of the acquirer 
merely Ity rea.son of- 

(«) his learning having lieen, in whole or in part, 
inqiaifed to him hy any meinbt'r, living or 
doicascil, of his family. <ir with the aid of 
the joint funil.s of his family, or with the 
aid of the funds of aiiv meiiilier thereof, or 
{/>) hiniM'lf or hi.s family having, while he was 
acquiring his learning, heen maintained or 
su|qsirt«*<l. wlxdly or in part, hy the joint 
funds of his family, or hy the fund.s of any 
memlier thereof 

Stridhan 

Projierties t>wne<l alisolutely hy Female members of 
Hindu Families are called Siridhan. 

Such proi>orties have the following characteristics 
(f) The female has the winplete control both over 
the corfHis and the im'ome. 

(it) Therefore she can alienate the property without 
any restriction. 
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(tt'}) Such properties are ordinarily ohtaiued by gifts 
or presents from her husband or bis relations 
or from her father or her other relations. 

These incomes not being Joint Family incomes (and 
being seimrate inwmes) cannot he taxed in the Joint 
Family inrame. As the Income-tax law stands at present, 
females are taxed se|>arately as individuals in n‘s|>ect of 
Stridhan. 

.4 female is as«es.se«l separately on the following in- 
comes ordinarily 

(i) Stridhan, 

(ii") Hindu Woman's Kstate:-- 

(«) Estate whirh she inherits either from her hus- 
band or frr>m any other relation. 

(b) She has (omplctc control (oer the usufruct of 
such a |)rftf»erty during her lifetime 

(rl But her right to the corpus of the property is 
restricted to the extent that .she uinnnt make, 
a testamentary gift of it or alienate it except 
under terUiin cin'umstances which te<-hni- 
cally itmstitute “It^al neecs-sity." 

(ill) Annuity. 

Until recently, the law was that a female was taxed 
a.s a separate individual in n*8i)ect of nil her iiuxumes and 
therefore incomes from Stridhan, Hindu wornan'.s pro- 
perty and annuities were taxed separately in her hands, 
together with income from assets traii.sferred by 
husband. 

But as the law stands just at present hy the addition 
of an amendment to Seedion 16 of the Act, the incomes 
from "assets transferred . . , apart" have got to lie in- 
cluded in the total income of husband and he assessed 
to tax. 
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The wife thus wilt be assessed separately only with 
respect to Stridhan, Hindu woman’s estate and annuity 
and such other properties which are her own except those 
which come under ‘transference’ under Section 16, 
even though the transference be absolute gifts to the wife. 
While Hindu assessee will rame under the mischief of 
this law. as there is no adequate (xtnsideration, a Muslim 
husbuiid escapes the aggregation on the ground that 
transference which in this case, is ‘for adequate consider- 
ation’, is by way of payment of dower debt. 

IMPARTIBLE ESTATE 

(]) Estate that cannot be legally partitioned. 

(2) “That except in Madras no coparcener can res- 
train alienations by the head of the family though the 
right to inaintennnce and of survivorship may exist” 
(liaja of Bobhili ra. (’ f T., Madras. 1937, I.T R., 83). 

(3) Impartible pro|H*rty whethei coparcenary pro- 
l>erly : -- 

In uMi-iib-r.iiji wlulhiT an aiKotIral impartitili- c'lata i-i co- 
|ian' 4 'n>irv propi'rly it iml, a ili‘>(in<'tn>n *>ho»il(l Itp iliiiwn bftseen 
prpHi'nl dnit i*. iU«> right ta a partition and the 

right to joint injoyiueiit. .ind lutiire rights In (he rose of an 
impartible e^tati' the right to jiaiiition luul tlie riuht of joint en- 
jn\ineiil are from the mtv n.iluri* of the projierlj ineapahle of 
esistenoe, and tliere is no (opimenarj to this exlenl. Xo i-opar- 
cener, therefore. <an preieiit alienations of the e>tnte by the 
holder for the time being . itlier by gift or by will iSei-tiou .'>88), 
nor i* he entitle*! to inaintenanie out of the estate (.Section 589). 
But as regards future rights, that i«. the light to survirorship, 
the property is to be treated as eopareenury property, so that on 
th« death intestate of the last holder, it will devolve by survivor- 
ahip aeeording to the rules slated in Section 5fll . . . (Mulla's 
Hindu Law.) 

(4) Maintenance allowanc'c received by junior mem- 
bers of an impartible Raj would be exempt under Section 
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14(1). (In Re Maharaj Kuiuar of Vizianagram, 1934. 
2. I.T.R., 186). 

(5) Ooverne<l by rules of primogeniture. 

(6) Its iuitiiue belongs to the Joint Hindu Ftimilg and 
is assessable as such. 

(n) It is still a joint fuinily and the holder of such 
an estate will lie luise.ssnl as the Head of 
Hindu Tiidivided Family and not ns an in- 
dividual. (Kishen Kishnre r^. f.I.T., 

Punjab. l.T R . 14:1 ) 

{h) Allowances [layable to junior memliers are an 
allowable de^luition in calculating the asies- 
sable iiuome of the head of the family. 
(Kishen Kishnre rn (M '1' , Punpdi. 10:13. 
1TH.143) 

(r) In the reient ca.se of (' l.T . Ijihore, rs. IH‘wan 
Krishan Kislmre. 19:19, I T R . 427. dnsticv 
Dalip Singli referrwl in the niling tf the 
Privy ('mincil in the <a.seof Kalyanji Vitul- 
das (19:i7. I T R IMii and nlwiTved in this 
ifuiiiei tmn 

“ .\ fciii.ilc ii)ii;hl Iw a iiiiintMT ttl H. I’ f tln‘»Ufh slii* iniKlit 
not tx* a mi'inhor of iLi- IIiimIu <'of<nr« i-itarv .nnl tin* i|ur>4liitii then* 
Ixinff difSUistil l>\ tlicir l.onNInpt n.»H hIiciIht tin* of 

n wife or a «if«‘ aikI a ilauKUti-r t-oiihl ito holti to make the 
tiM'oiiif nhii'h milt to tlx- miIo inalo iix'inlier of tho family tlu* in* 
romp of a 11. T. f. anil it na*! mtli ri’fiTcnip to tin** <|ur!iliiin lliat 
their liooluhijis’ miiarki niunt hr noul. That niattpr it tipprar* 
to rop i* pprffctlj <li<4lini't from dm ijiiPHtion wholhpr. where ml- 
mittrdly a Hindu lopanpnnry ih pvistiiifr, Ihr inromc arising from 
the rorjiua of pmprrty owned hv that i-oparrrnary ran tip twid to Im‘ 
the ahaohitp inronie of the hrud of the fnmilv.” 

Held “ Thp inroinr of an iniparlihlp rntate to which the 
aMoeiwee ha* eurreeded i>y the rule of priniogrniture prevailing in 
his family which is governed hy the Mitakshara law is not rhargi*- 
able to incunip'tax in his hands as that of an * individual 
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(7) Its income is the sole property of the holder for Uie 
time being and hen<« assessable as individual : — 

(<i) In llaja Shiv Prasad Singh (1924, 1, I.T.C. 384), 
it was held that the Finance Act contemplated larger de- 
duction for Super-tax in a case where income is that 
of a H. r. F. only in which they are all jointly interested 
and not in the case of an impartible estate where income is 
the 8r»le proj)erty of the holder for the time being and 
therefore the larger exemption daiiued (the assessee 
was UKsesmHl to Sui)er tax as individual) could not be 
allowed . 

{ft) Impart ibility is essentially a creation of custom. 
In the »ase of f»rdii3ary j<*int family pro|>erty, the members 
c*f the fumily have 

(d the right of partition 

(2) the right t4i restrain alienations by the head of 
the family exi-ept ff»r necessity 

(3| the right of mainteiiaiK'e and 
the right of .sur\ivorshi|). 

Till' fu-J t Aiiimt i-M**! in tl.p r:\sv nf an impar- 

hltlr i autMHtral, from tin* r\ iiaTiin* of the estate. 

l*he ‘*•^1 oiol j*- iio Miopatihh* with the of imparlihility as 

luiif i!ou II in Suilaj Kitaii’-n » a*'e il l.U. HI. .^11. aiul the 

firnl Pittapiu I JT *1 I. I( Mail. LS4) ami ‘^o al>n the third aa 
held in th« m'i oiol Ihiiapur ra^e il L 11. IT, Mad. TTSh To this 
exteitj fhi» tri*n#'!al law ul the Milak'^hara lia> I e* n '•iiper^ederl hy 
rii^fom, and (he iinpartilde oNt.ite. thoujrh aneesfruL is (dothed 
i%ith till' iiu iden^^ td seU-arquired and •^t'parate property. But 
(he ri;;rht of niirx i\ ei '■hip in not ineaii- intent vith the eu.Mom of 
illipartihili1\ . Tin** iitflit, therefore, Hlill reiiiaiiiN, and this is 
what viis held in Itaijnaih’t rase (I T-.H. 43, All, To this 

extent the e-^tate •'(ill retains lU idiaraett r td joint family pro- 
perty, mid its de%idntion in jr^verned hy the iremral Mitakshara 
law appiirahie to ‘•neh propeity. (Hajn of Bohliili rx. (M.T., 
Madras, 1937, I.T B. 83.) 
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JOINT-STOCK COMPANY 

(1) To pay income-tax at the highest rate (30 pies) or 
the whole of its statutory profita whatever be the amount of 
profits. 

(2) A Joint -.stock Company’s dividends are not taxeti 
again (only incUuletl in the personal as.sessment for rate 
purposes) in the band.s of the shareholders. 

(3) To pay sufier tax at the flat rate of one anna on 
every ruf>ee Even when the t'ompany pays Super-Tax, 
Super- I’hx at gradetl rate will lie levie<l individually on 
the a-sses-see’s U»tal irattiiies which will include gross divi- 
dends also. There is now no frw* slab This shows that 
Super Tax on ('oinpaiiies is really corptration tax. 

(4) A Cimtfiany i.s reanleft if the control and iiiiinage- 
ment of its affairs is .situate«l wholly in Hritish India that 
year (IVevious year) or its incrmie arising in Hritish India 
e.xcwds its incxmie outside British India in that voar * Sw. 
4A(r)^ 

nitist ration UK 

The Profit aid I/»ss Aivount of A B. Co , Lt«l . i.s as 


follows : - ■ 



Us 


Us. 

Kalaripi 

.'«.ono 


1 .Ci.OOt) 



Nniiflrv r«fi‘!pt^ 

6.750 

Triifk* Ex pen 

I't.'SXI 

Uciil Huk-let- 


Dt'lwnture 1 n t e r e s t 

o.noo 


500 

P r p 1 i III inary Kx- 


Prcmiuni nn •iharen 

1,500 

penneH 

7.500 

(fiivl, HulKifly f«»r 


fin 4ale of 


fievp|ripint«nt o f 


hiMitji 

.i.rioo 

t h e ("ompnfiv*8 


Inrunip-ltax tprevioiifi 


induHtry 

8.000 

\ear<i' final inljii***- 


Dividenitfi 

20.000 

mpnt) 

4.tW)0 



Dfpreciahon — 




Plant 10% 

7,600 



Furniture 5% 

260 



»t Profit 

1.00,000 




1.S0.750 


1 , 80.760 
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Asoertain Income-tax and Super-tax payable (if any). 
The claim for depreciation ia fully allowed. 

Profit and Loss Adjustment Account. 


To premium on «harefl 

Rs. 

1,500 

By Xel Profit 

Rs. 

1,00,000 

,, Govt, SuliMiIy 

8,000 

,, Preliminary 


,, Dividends 

20,0tt0 

Expense 

7,500 

,, Adjusted Prohts 

85,500 

,, Loss on sale 

of 


investments 

3,500 

,, Income-tax 

4,000 

1.15 000 

1.16,000 


Norr - For tin* Mike of illuHlrttlion, iliviilencU have been 
*thi»wn in (frosH fiifiiro In actual prat tic e, lliMclcnils could not 
have In-cn ri'icind groH^.-Tux «tt<i (IhIik led But (rross dividends 
liaM' been put in the 1' & I< Sjv to illu'^trale that even if gross 
figure IS found m the 1’ & 1/ -\/r, an item of another source 
should he wiitten Ion k. 


Income -2 a.r. 

Business Inmme Rs. 85,500 

.\dd gross inroine from insesfinent. Rs 20,000 


Ss 

Tu\ at -to pies on Rs. 1,0*), .500 
Less tax paid on Hivulends 

Tax to he paid 


1,06,500 Total Income 
= Ks 16,484 6 0 
= Hs 8.125 0 0 


=-R.s, 13.859 6 0 


Super-Tajc 

Total Imoin. Rs l,0)..>tK) at - 1 '-=H« 6,693 12 0 


Meaning of " Free of Tax ’’ and “ Leas Tax” ; — 

‘Free of Ta.r' in the case of Government bonds and 
Securities means that the .securities are actually free from 
tax. 

'Free of Tax' in the case of private securities (rta., 
Tamited C-ompaniesl. means that the securities are not 
actually free from tax but that the shareholders have not to 
F U 
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pay tax again from their own other funds and that Uw 
C'>ompany had already (>aid tax from ita undivided profits 
on behalf of the shareliolders. 

'"Lt-its Ttiy in the taae of (tovernraeni Securities and 
also in the ease »*f private strurities and investments means 
one and the same thing, riz., that they have to l)ear tax. 
Only the net amount is hnndetl over to the security holders. 

From the investor's |H»iiit of view securities issiieil 
iiH'ome tax free whether hy the (jovernment of India or 
by lAX'al (iovernment mean the same thing. 

lUufttnttion 1 1 

(1) Rs. 500 Alpha Trading. !.t*l . at 7 (I.ess Tax) means 

Re J15 (gros.H) on whidi Rs 5 7 0 (Income-tax at :i0 
pies) de«hict(Hi Heiiic. Its 20 *» 0 actually nneived 

(2) Rs. 500 War l.caii at 7' tl.c's.s Tax) means as alsue 

(3) Rs. 500 War I.oan at 7 . (Free of Tax) means Rs 35 

gn>.H.s or net 

(4) Rs 500 Alpha Trading, l.td . at 7 (Free of Tax) 
means Rs 35 net 

means Rs 41 0 (35 ■ It: * gross 

(5) Dividend 4' (Free of Tax) on Its h.ltX) in .\.H , l.td., 

means Rs. 324 net 

,, 3k 4(324 . ;j[; ) gn>ss 

>1 45f “A (I.ess Tax). 

Illuatrfition 12. 

A company in a particular \ ear makes [irofits (agreed 
to by the I.T ().) of Its, 40,(K)0, It is resolved to distri- 
bute it as follows 

5Vb Preference shares (on Rs. 400.000) aa Rs. 20,000 
Ordinary shares at 7'^, (on Ra, 200.000) = Rs. 14,000 

Balance carried to reserve « Rs. 6,000 

Rs. 40,000 
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If the above dividends Ks. 34,000 are to be declared 
“Free of Tax” then the company will have to bear tax on 
the whole of Re. 40,000 (30 pies rate). The whole 
Re. 34,000 will go to the shareholders and tax on 
Re. 40,000 will be paid to the Tncome-tax authorities out 
of the undivided profits of the company. 

If the above dividends are declared ‘Less Tax,’ th«i 
the company will firstly pay tax at 30 pies rate on 
Ks. 40,000 but later will recoup tax on Re. 34,000 from 
the shareholders. The balance of tax will have to be borne 
by the cf»mpany, i.e., the tax on Rs. 6,000 will not Ije 
recouped 

REGISTERED FIRM 

(1) Firm not to pay Income-tax as such. Only profit 
or h)s.s to l)e determined and allocated to the partners 
under Se< tion 

(2) Every partner ha.« to include his portion of ^ the 
Regi.stered Firrn’.s profits into his total Income and be 
directly as!<cssetl. 

(3) Question of refund or avoidance of double assess- 
ment does not ari.se. 

(4) Not to [my super-tax as such but individual paj^t- 
iiers are to pay in their separate a.s.sessments (their respec- 
tive share-s fnmi the firm profits being included in their 
total income.^). 

(r>) It is resident, if the control and management of 
its affairs is not wholly situated outside British India 
4A(b). 

(6) If a partner is non-resident the tax is to be re- 
covered fn»m the firm. 

Ilhistrution IS. 

A and B are equal partners in a registered firm whose 
assessable net profit amounts to Rs. 48,860. A has in- 
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vested Re. 15,000 in 7% Calcutta Port Trust Bonds and 
Us. 90,000 in (Tax-free) War liOan. A is a retired 
Government Engineer and gets a pension of Ks. 560 per 
month. He also reoeiveil Ks. 300 as Director's fees and B 
received Ks. 170 as Dire^'tor's fees. 

B owns 3 shops the annual letting value of which 
amounts to Ks. 300 each. 

State what aiiumnt «)f liu‘<>me-Uix and Super-tax each 
partner will ha\e to pay. 




A 




K 


i 

! 1 

Viix 



T«i 


' Incoro*-. 

tiiHiurunl 

Income 

tlc^lucU^U 

1 

1 

1 Its 

[ 

iU. 


P- 

lU 

\U 

1 

(t) Sbarv* of H4>ci6t<*ro«i Firm 

24,1^0 






(2) 7 % Port Truest RmiJ* , 

! 1.050 

[('4 

2 

0 



Ka 15.000 







(3) fif X ^ rni-fnM»l Wnr 

l.OK) 






[xMin for Kh LH\00<) 







(4) Pension K*« p ni 



7 

0 



(6) Din‘Cl<*rV Vee* 



. 


iro 


<6) Hhop nnnu4 v n 1 u i* 







Kfi Koao 







Le««n*pairti 

til li 1 



• 



To til Int'ornp 

A ifiiH) 


<1 

u 


riii. 


Solution. .'(’.v Income-Tar. 


Total ll'» .Tt.tMMI ut if't.'tt pn's T iix Its 4,0M S 0 

Lcsi 1', T InciuiiP 
Bit. 1,100 at 2a;)4 

pieit Us. i:ta 11 (i 


I>eas alnsclj- paid 


Ha. .l.OftO 12 fi 
Ka. 4(>2 0 0 


Still to pay 


Rs rt f, 


A' 8 Super-Tar 

Ut R«. Kil. 

Xext Ra. 8,fi00 at -(I f- lU MT « 0 


Bs. 33,600 


Ra. im 8 0 
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B's Income-Tax. 

Total Income Be. 25,600 at 21*23 pica (average rate) 

Tax Ba. 2,820 5 0 

Be Super -Tax 

lat Bb. 25,000 ... ... Nil. 

Next Kb. 500 at -/I/- ... ... Ra. 31 4 0 

Ra. 25.500 Ra. 31 4 0 

UNREGISTERED FIRM 

(1) To pay incomo-tax like an individual. 

(2) If the hnn is assessed directly then 

{n) Each partner’s share is to be included in his 
total income irrespet tive of the firm showing 
profits over or below Rs. 2,000. 

(5) Rut that particular share is not to be taxed 
again in the hands of the partners if the firm 
profits exceed Rs. 2.0(X) and has been taxed 
in the hands of the Firm. 

(3) But if the firm is not assessed directly, then, the 
procedure will l>e like the registered firm above. (An un- 
registered firm may under Section 23(5)(5) be assessed as 
a registered firm if. in the Income-tax Officer’s opinion, 
the aggregate amount of tax including super tax, payable 
by tJie partners under such procedure be greater than the 
aggregate amount which would be payable by the firm and 
the partners individually if the firm were assessed direct- 
ly as an unregistered firm). 

(4) Now that the liuome-tjix Officer has the right to 
choo.se, there cannot he a case of refund in favour of th<* 
assessee. 

(5) If the firm is not directly taxed— its profits being 
less than Rs. 2,0<X), then every individual partner must 
include his own share in his separate Total Income to de* 
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termine the rate and to pay tax on that portion according 
to the rate determined by his Total Income. 

(6) 'fV) pay Super tax like an individual on that 
amount which is in excess of Rs. 25,000. (Only exception 
being Set'tion 23(5)(/i)). 

(7) If the Firm as such pays S.T., the individual 
partner is not to pay again on the same share luit the 
individual's share is to be included in his Total Income for 
S.T. purposes to determine the rate. 

(8) But if the Firm as such is not super-taxed, then, 
the imxmie which any individual memlier of an unregis- 
tered Firm reteives fmm the Firm is iiulnded in his Total 
Income and charged to Super-Tax 

Illustratiou II, 

A and B cariy cm a husines.M as an unregi8lere<l linn 


They share equally. 

Tlieir Profit and 

AcTounl 

for 

1925 i.s as follow.s : - 





H- 

lU 



lU 

To l{« nt 

i:>o 

U\ (irMaa 

Pr»»ru 

7.5iK) 

Tu »‘tr. 

■to 

Ih littll 

n*- 


To Sttlurit^H. A 




70 

Salantw, l\ 





— 

m) 




Tfr to OHi« e 





Staff 

:uK> 





Ti» Inti-ri'iit i> n 
Capital, A 160 


To o n 

Capital, U l.'M) 


— 

.150 

To Bad TKdiU H<*- 

- 

sierve 

126 

To I)t*pr«H' lilt ion of 


Macdiiiiprv and 


Furniture at 

140 

To Net Profit 

6.665 


7,5T0 
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Dapreeiation at 5% allowed by l.T.O. 

B haa an income from the following : — 

Rs. 

(1) UividendB from A.B.C. Co., Ltd., 9% (less tax) .. 3,400 

(2) ttft Director ... ... ... 1,800 

(3) Interest from 5% War Bond (Tax-free) ... 3,200 

(4) Dividends from X.Y. Co., Lid., 6% (Tax-free) ... 2,985 

(6) Profits (agreed to by l.T.O.) from a registered Firm 

representing one-third share ... 4(X) 

Find out from the above the income-tax payable by 

B. 

Solution, 

Profit and Loss Ad jusimrnt AjC. 



Uh. 





R.. 

To Profit 

»> 

Net Profit 



5,GtM 



«> 

Sulanes A 

;^.oo 





«> 

Sularte«* B 

500 







— 


m\ 



U\ 

Interest on 






( 

upltal A 

IfiO 





( 

apilal B 

mo 







— 


350 



H> 

Bad Debt's Resrivt* 


125 




DeprcM-iotion 

Oo 

0 


40 


G,9A0 





6,980 

Equitable 

Adjustment betfreen the 'partners-. 

: — 


Firm 

Jiioonie 



. 1(8. 

O.fWO 


JiCHH 

sAleries 


«s. 800 




L< ss 

Int. on ('apital 


Rs. :'50 






— 

Ho. 







Bs 

5,830 



Salary. 


Interest 

Firm 

I 

Total 

A 

300 


160 

2.915 

! 

3,375 

g' 

500 

\ 

190 j 

2,915 

"“i 

3,606 
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Oros*. 

Thk dtduirlfds 


\l^ 

ru 

II. 

p. Ki. 

Its 

p- 

(1) A. B Cm, hid u\x) 


4,029 

10 

U 029 

10 

0 

(2) DirecU>r’« ftvn . . 

I.MKV 

\jm 

0 

0 



(S) 5^ \V«r B>ml 


xm 

0 

0 



{if X. Y., Istifi , Tij; {u\-fnv) 



0 

0 m 

0 

0 

(5) Keffisltw] firm 1/i ^bfinr* 


m 

0 

0 



•(6) Unrvjji'iU^rt'^l firm 



0 

0 



Total lncom»‘ 



10 

0 MS2 

10 

0 


Before at<ses8nient is made either on firm or on indivi- 
duals separately, the res|)et•li^e revenue yields have got to 
be aseerfaiiKHl ; 

A's incline is Hs d.H7.‘> ai.d the rate is 5 pies; tax 

Rs. h7 14 0. 

H’s income is Rs 1(),.'>7.> and the rate is 1<5 o'2 Tax 
on Ks d.t}0.> is R.S :tio ;i o 

Hence, the rt‘^ult of the separate assessments will l>e 
more favourable to 1 T.t) . heme, separate .i-'essment - 

/i’.v A tnni t . 

Total In(i»iiu' Its. .ii the 

avvnuf** ran* H! .V.' Its PI 0 

liess F,T IncoDi*' It* 'I.'JtMl .it 

1662 Rs -7*' ’> H 

Its 7 4 iluf 

1.4‘ss uln‘ui].\ paid Its l.l>s2 U1 0 

Its. ;r2 2 8 ri'fundalilr. 

.4’.? As.'t>'$smfnt. 

Rs. •'!, 117.3 at 3 pii‘s Its. 87 14 ft 

* Note. — T in* tinr<*sri*l**r«*(l firm, if dimetly taxed, will have 
paid Hb. IJlft-12-0 at |8T7 pies) 

of whieh .V has t« iK'arjHii * H*- *118-12-0 . Rs. 154-2-0 
B „ „ „ JIJMR*. 318-12-0= Ha. 164.10-0. 
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Illustration 15. 

In the previous illustration, if A has no other income 
and if B has bank interest Ks. 395 0 0 

and Director's fees Rs. 100 0 0 

Then A’s total income Rs. 3,375; tax is Rs. 87 14 0 

B's total income Its. 4,160 

average rate is 575; 

Tax on Rs. 3,005 at 5-75 pies is R.s. 108 0 5 

Total tax on A and B =Rs. 195 14 5 

This indirect or separate assessment yields, on account 
of the firm, a revenue of It". 195 14 5. whereas the direct 
a.s.s(,'ssinent on the lirni yields a revenue of Rs. 31^-12-0. 
Therefore flirint a."sessinent will lu? dtne. 

The liability of the partners will Iw as follows ; — 

.\ B 

Ks n, i». R’« a p. 

(1* ['irm 1“ lJi\< •! anil ll) Finn i- rintllii-* 

III- Ilf in- i^hari* nf ifj MVfnt’ . 3,00^) 0 0 

!• i' .. 3 37'! 0 0 (2) Tax in hi-* 101 10 0 

(,*) Tix 111 111' 1'4 2 O (3l Rank inn ri*'t R'l. 795 

(3 N t ilMirunl ji- I)irtM*i»r% ftv- II'. !G0 555 0 0 

aniD*h III- Tax at 5 75 pie- on 

uuiiliuil 555 1' ... 16 9 8 

lionet' tloinnnil of llio 
aninuiu Ui= 16 9 8 
to l>o mmlo separately 
iniHvitlual. 

Aftsoolatfon of Pmons 

(1) 'Person' ineludes 
(ll) Individuals, 

(ft) Hindu umlivided family, 

(f) Firm (Registered or unregistered), 

{(1) Body of individuals, 

(e) I^-al authority, 

(/) Company. 

F. 13 
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(2) It is not very clear aa to whether an Association 
of persons should l)e UixeA as an individual or as Company 
or as an unregistered firm. (There is no doubt that it is 
treated more like an unregistered firm.) Hut fitmi the fact 
that separate pn>visi(m has Ihhmi niaiie, riz.. Station !>(y), 
regarding Ass«Hdatiiui of persons where shares are deter- 
minate and from (he ollii iai instnu tion given Mow : 

**For du* M'lir « ing Int April, IJMO. lli** iraxiuoiin 
amount vxhnd* is nut to 1*4 follow*^: — 

In tho ruM* of — 

Kh. 

An\ (\oirr of \V.ir*N. Adinini-'trator ff(*n<*r/il, 
ttfhrial 'rriHiou, ;iiu I0'4‘Mvor or 
apfuiintiMl uiuirr .im oril«*r of u i ourt. or urn 
or lru4<t«i appoint#'*! a <hil> 

uH‘<l trn>t nlori' tito iiooiio'. protO" 

or oi aTi> port t!j*r’of ,u‘o n t *•)»* * ifo all'. 

t*it of .in\ 'O r por-'oit. oi 

lo ro tlif tiu)i>)4iual H ol tlo- lo r-^Hn** 

*ui V4 1 o la'hulf ilo’v %i!t* tin* tn- 

tlottrmirKit'* or tjnkti**un Nil 

i/n An% (oiiipaiiN or !(*« al .luflioriu Nil, 

* '/O Any p-T'^on. I cttur .i UMtnl^ '•iih)# i t r»r tlo* niiL- 
Jim! of a ^tar#- ;ii liulKt »>r nurma, wlo* i** 
not in .ijxi whoM* 

tiftal \4orlil in* Olio* om r oiK H* J n<»ti Nil 

nr ) Any oihrr non-r» Hi»lf ni p« rnroi Nil. 

u*) An\ orlior indniihiai, IIiiolu ^IoIi^ laiuilv, 

firm or latiiui pi'r-on*^ *^,(100 

It will folhov l)\ iin[>luati<»ns and inferences (not tui 
the strength of any Section cT llie Ait) that AsMHUition 
of persons will fall under the groupings as gi\en alxoe and 
therefore they will Ik* treated and asscsHMi accordingly. 

(3) If the total income is helow’ Its. 2,000 c^r if the 
shares of the per.«!ons are definite and as(K*r(ainahle then 
each one's share of the profits or income will lie included 
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in each one’s separate assessment and will be taxed at the 
rate determined the total income. 

(4) (a) If the association has been assessed as such 
then also each one’s share of the profits or income will be 
included in eai-h one's separate assessment for the purpose 
of determining the liability and rate 

(fr) Hut this share of profits or income received from 
the association will not he taxed again [under 
Sw. 14(2)(A)]. 

(5) To pav Super-tax : — 

(m) In the case of com])any and local authority at 
one amia on eveiy rupee. 

(f>) Individual.'!, Hindu Undivided Family, 

l'iiiTgi.''UMod firm and (>ther association of persons: — 
First :jr>.000 Nil. 

Ne.\t KMiOO 1 anna. 

Ft I Etc. 

■‘Provided furilier that, where the profits and gains 
of an uiiicgi,'<tere«l firm or other a.s.cmialion of persons not 
l«'ing a (ompativ have been as.sessed to super-tax, super- 
tax shall not Iv payable by a partner of the firm or amem- 
l>er of the a.s.-oi iation. as the case may lie. in respect of the 
amount of such pnifits and gain.s which is proportionate 
to his share " 

III ritaiMlMis n( llapiir rs (' I T., I P, 9, I,T.C. 

lilt ( li.iinlu-r iM-iuir us a loiiipauy under 

HtptiiMi t>f \]h riinii>anif^ Art not funned fur 

eaiiiin|j[ piufits) i laiint*tl tu l>e exeinpltMl fruin iiuunie-tnx. Tile 
lligli ('t»urt deeitletl tliis t lunn 

III (M.T Httnilin Karaebi ('‘bninber t>f (VnnintTee, 

I.T.R. 575^ the Kurut bi i bainl)er of (%nuinerpe wa*' an a^xHOciallon 
of bnsineHs men rej^i^teied under Seetion 26 uf ibe Indian 
nie^ Art, and it*^ tdijeei sot out in its inemnrandum of asamdatlon 
was; tu eneuur irr tbe trade, eoinmeri'e anil iminufaetures uf India 
and the interest uf perMuis enjfaj^ed tbeiein, and phrtieularly to 
advance and protect the buRine'ss interests of it*^ own members. 
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No bimuti wm hi \v^ (mu) miuI on ch^^olutitm property wa)i to go 

to other Minilar iostitutionH. The employ e«i ii ‘Puhli** 

Meimun*' to ineu«^ute the iiiorchaiuIUe ot ineiitherH ami iiut^itler^, 
the freight on uhirh wmi payui»Ie on iiieu^uremeiit, ami reeeiv4*il 
a ituh^tantiul amount hy way ot iiieaHureiiient fee-*. Suh*u nptions 
fnnti the mtunlu^rN werr evempteil from iiuomo-tas, hut tlie whole 
amount ol uieaMireiuent fees inelmliag suiiih rereivtil from tite 
meinl>ei^, aan tuxeil : //»/</, that the ineasureiiient ehurge« realiHeil 
from iH iiiemlfct^rs aeie not ta\ai»le iioome, 

Ihld, the fa^ t ihat tin* Moxue'i leiMhuetl h\ the ( iiuml»er 
h* its merni^ers u laleil to ioisine^^'i or tnuh iminali riiil The 

test in sueh < a^es i** not ttie juirpo«e i»f llie fiMsoMution hut it** 

nature. If its M*r%ire<s tiri* soli 1\ for the luuietit of tin* no uihein, 
or, if not *^o!el\ for fhi iieuetii it** notuhrrs, if liie -.♦rMie'* for 
H'. meiii)H*rs oiol the i o^t thereof ate si purahh t'om Us 

ser'lee^i to noii-inetnh' i s ii^l thi- io*t then U, iheii iheie is *a> 

profit, l>ut merely a snrjtius to saiitig 

In H N FJkis *iEul «'tl Its r< i IT, Ihtt^rul I'tUo, Id i \\ .N 
476, a eerlvtin housi* pi >peitv was hou^'hl In tour iK»li\oiua!s aiol 
thej were jiunt ♦/« tiers holriinj;'’ th» ’» tents m 

roiuinon. The Itooim* lax t tth* » i asMSH.«,| ilnin .is .n, assmuituiu 
of imliuiluals 'I hi* iioln finals i oiiT» iiileil 'hat tl i > si ouhl 1 m* 
taxed as Moowrors, ? ^ , n.duoiual assi‘sHii » nl s sluoiM ha\e 
iiiatle rm the i>wiurH ut ih*‘ f<ropiii\ s*parit*]\ The liii;h ( ourt 
dentleil that it w »s ai. as'»is moui i»f iiidiMiluuls 

The alxtve ileciMun has Iven made ninij)loU*l> n*efun* 
live hy the lutnHliu tinii of the new siiUMndum d iiTuIer 
set t ion 9 which runs a> folhiws: 

Where prop* rt\ is own»<l In two or more prisons aiol then 
res(>*u*tive shares are ihfiuil*’ ami asi i rtain ihle, u* h peisoroi 
shall nr»t in respet t ^»f sUi h property he assessMl as au assoi laiion 
of persoiiH, hut the share of earh sui h perst>n in the jiooine fnim 
the property an K niputefl m afioidaine with tliis *e t;nii -rh ill 
he included in hts total income. 

In (*urriinhlio\ Kiiraliitii Itaioneti y Trust v» (M T Ihuuhay 
(Ifh'tt, 5, I.T.(\ 4H4), the Chief .lustire of the liotnhny lliirh ('ouit 
held that the Cor|»orauon , the Trusty was an 'indi^iduar 
within the meaning of the seelion and md on **nss wiation of 
individuaU’’. 
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Ib G.I.T. Bombay vs. Ahmedabad Millownen’ Associatioii 
(1939, I.T.R. 3(19) it was held that the expreRsion ‘association of 
individuals' in sec. 3 meant an asso<‘iution of Iiiinian beings. 

In Iiucknow Ire AsHuriutiun r*. C.l.T., I'-P. (J926, 2, I.T,G, 
15(1), several iee manufacturing firms formed a selling association 
fur preventing underhelliiig. It was decided that the association 
was a i«eparat“ firm and was to be uH»essed. 

In Mian ('liannu Kutdories Union vt. C.l.T. Punjab (1936, 
l.T.ll. 2t)'‘l^, it was decided that the two firms and a II.U.F. 
constituting the above (liiiniiig I'actories Union would 1 h‘ assessed 
as “usscK’ialion of individuals". 

Social Club. 

The inctinie t»f a .'•a-ial club is not liable to le taxed 
except in so far as it deals with out.siders and makes 
profits. 'I'he memlsM's in such ca.s.es pay themselves cer- 
tain sums of iiKJiiey for certain pastimes, amenities and 
itmtciiieiiees and if they ovorcharjre themselves the sur- 
plus which is appliisl to providing convenientd's cannot he 
ciilled pndit as the niemlHTs cannot trade with themselves 
and make profit. 

In the l{o\al I alcuHa Tuif ('lu)> ct. iSc<rct:irv of State, 1, 
it tilikt 

(1‘ rnlnuuf* to tlit‘ >Mim 1 paddork^ and innney. 

rJ) I'lilianif f(*»* paid by owiuis of horses, 
hook make! s' luenee fee, 

(*<) jienenla^e of loialisation, 

\kere taxable. 

Madra-v. Madras I'rieket (1ub, VXW, I.T.K., 209, 

it took lease of a land from (Wn eminent and eroLled a building. 
Tliougb the eluli ooiiunded that they ^vere not the owners of the 
bind still if nas In Id that flie avs,.ssee was taxable as owner under 
section 9 of the Act. 

Income or Capital 

In the Iinp4*riul Chemical Industiies (India), Ltd., 19I15, 
LTJl. 21, the Loinpuny claimed an expenditure (being a jiayment 
by the asscssee of a lump sum to liis agent on the termination of 
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ik^i*nvy) umltT sei^ticm 1(H2) IiH^omchtnx 

authorities tlicl not allow tlii,'*. Tin* Ili^rh Court did not aitroo with 
the IncoiuO’tux niitlionties uiid uUinieil it a ile«iurli« n tiiun mowasooV 
proKta. 

Ill the Aniflti-JVrsiun Oil ('oiiijiany (India)* Ltd., C l.T,C. 
411V* the Cuh'uttu lli^rh I'ourt ludd that inoni*> piiid in a lump 
HUtii a'* < oiiiprnsjtioii for lo^s ut uhelvh^ the ('oiii|uiny 

rtdif^ed of tutuio aiiiniat payineiiU of t"otniiii^»»ioii fdiarsfi*- 

aide to r»*\eiiue a<'i*»ouit tan hi- uHoued uh u proper di'ilurlion under 
sertiou 

In ShiiH ui-H\ ti, I T.(\ ITS, it ua^ uotin|it di«- 

trihutin^ a^eni for luo oil ioiiipnuie^. Th»“v lerimiiuh-d the 
nj;rene\ and jLtaNr rompeiisilion The Judirisil t ‘oiotinitiH* htdd 
tliat the«^e hUiu** uer** not ri^eivt-d from carrxinnf on hu^'iiit^Hs hut 
fnmi tht* roinpuUory terininiitiou of au^'nf\ 

The Aniendinent A(t of 1930 niillitif^ this iltvision. 
There tan U‘ no th-uld that the [K^Hinon so far f rt‘ateil hy 
the Shaw' VVallat e s rase. AnjjlM Persian Oil Oomjiany s 
ease, Iinf>erial Otiemieal Inilu>tnes < ase is 

(1) the exjiefhlitore i in or red h\ the jiayer is allowtHi 

as a (I<Hltntinn in ifie P S: L. A e a\ re\t»nue 
dehit (Imperial I’hemieal arul An^lo- 
Persian eases): 

(2) tht‘ torrespMiding nneipt i> ixempt in the 

liands of tlie reeijdenl as capital rtneipt 
(Shaw WallaeeV eas4>.) 

This jw>sition (annc t lie defended except under sjietdal 
eireuinstaiu es Tlie Amendment is iherefciry appro- 
priate. 

In Hujii ILj.ii Sin^rli Inidhiin.i i\l T , Brntfiil. LKId, 
LT.K. cIm- Hnja luid to p,iv tnuh r u rourt lU'rriM* u inonihly 

to ht^ ^ti'p inotio r. Thi* uholt* ^nnnndari piopoTf\ uiin 
f hargorl in thi- Ihinfh id thr mother. It uwh held that there in 
a Hpe<*itie charge and nn the ineome div»rt*d letond the remdi 
of the ai^essee* it is not inrome of the as^r^see. 

In the EnK’linh ease, n:., Van Den Bertrh*«i rafce. I.T.R, 
17, X and Y were nvaU in a trade— they entered into an agreement 
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mill lutiir, T tpnnindted iho a^^cnioiit and paid X a compen- 
aaiion* 

The CofnmiHhiuni^r decided it as income. 

The High Court decided it as capital. 

The ('rrnrt of Appeal dn ided it an inc ome. 

The Houkc* of lairds decided it an c^apilal. 

In (*oiniuiKBioner of Iiu*onip4iix. Bengal, vs. Mercan- 
tile Bank of India and others, 1936, I.T.R. 2A7, lefore 
the Privy (‘ouncil the following case was stated : — 

The Ijitc Sir David Yule died on July *1, 1928, leaving a 
\ery large c**ta*e. wliiih mainly coiisihtcd (»f holdings of shares 
in ‘‘Ul coinpiinies, with 20 of uhich the prcnuit appeal is concerned, 
Ding the cniui>anii V ulneh issufd the dcdienlures in rpiestion. 
The (*oiijrnU**ioiiiT has di voted tliese 20 companies into two 
groups: ill flu* ytoup .lU the caidtal w ordinary share 
capital, ulifdl\ In Id hy ti e m their own name or tlirough 

muuinet's. t!ie leni-r che Duieti* ial p o\ iier^. of all the shares, 

.ind the deheiitun^s ut»Te issued whtdls in tlie name ot the trustees. 
In the sei oinl gjioip, tlie trustees and their nominees did not hold 
all the oi(hnar\ ^h.iu » .ipilal. the otlo'i doitc'S heuig held hy 

ucheii of the oO i <Mnp.inie*«, and in one ia^c‘, lliat of the ('alc’utfa 

Discount (’ompain, tirtain ^li.ire-% neri- ' ehl hv luo of the 
trustees tndix idualK I ri the (S'l^c of eaeh company in the 
second group ail I'Mic of prtffiied oidinar\ ■'harc'" uas made to 
tlie tiusti-e^ .done, and the deheiiturcH in (piestion uere there- 
after i^•'UCil to tlo 1 ru‘«^'e^ in re^pen't of the holding of ]»referred 
or<lnnir\ shines 

I’lie ijnestious of lau arone in course of an a*^‘«e>'Snu‘nt for 
•nuper-tax and Miicharg** made hv the Incf>ine-ta\ < tHic er upon the 
respondents, as tninpes of the late Sir David Yule, for the year 
ending Match . 19‘V2. in re-'pect of IN. 0,71 , dll, t tHh being the 

nominal amount of certain homih debentures issued to them in 

respect of their ^hireholding in certain companiis in the year 
ending March dl, 19dl, 

aflirming the decision of the High Court of Calcutta, 
that. b> this transaction no income, profits or gains accrued or 
arose or was recadved by the trustees within the meaning of 
Section 4 of the Indian Income-tax Act and the tru-ctees were not 
lialde to tie assessed to income-tax in respect of the debentures/' 
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If the aminiulateii profits which remained iindistri* 
buted mild legally he decuned to have been distributed, the 
personal assessment for HU{>er tax would have yielded a 
very large revenue to the State. As the pmfits were dis- 
tributed by way of (bonus share or) debentures they were 
eonvertetl into capital and c'ouUl not lie laxe<i. If, how- 
ever. the accumulated profits are di^trihuted in cash then 
it is taxable 

In M iharuj K\inuir tf<aml Suraii r*. (M T , Hilmr, 

F T It Maharaj Kumar Ciopal Suran, |>ni>pn**tor of Jiiin* 

annuH iu tlir \*\ ton ('iii-'»\»urer ^Ituni 

Blinhani'^L^ a! 1) ii l.irir'* puitiou 4»t Ihh /amnidart Tlo' rou>*ttl«'ra* 
lion fi>r tluH tiannlor wa** 

I) a lump '‘Um to tlit» tran‘*f»Jor. 

an aniniil poutnt dunuir hi^ b.tr Mno . 

ay i{i>« harp of tlio ouNiarnlui^^ 1 o of tho ii iti-^f^'ror 

Afttr lio* ttan’'hr'u’- ihi pt*'ptf!\ Jo i.u‘ to In*' liau'^hhT 

uho I^M n matiiMi f*» rlo moi of tUi Haru Tho .ninual pa\- 
in *nt wai lo lU tii;o-ta\ at'd ^nio : la\ Md-it.ij Ktnnai* 

the* a^‘•»‘sM 1 U loi I I oi'\n<h(i t) O U'o .tunuits pacmvitl'N 

iu*n* paenunfN or iror.dno iOh of p ir< h I'^o prn o and hemi* ei 
oipital ^uiii A" il ‘ annul] p.*’ r tu }>\ a 

upon thr pr> p ru Oa^ i]j *• pa\nont, if at all ii ^ onu* 

shouhl .t uImit d ' ( ou*‘ ind dun'Jon iL'ain not ^Siihli* 

Tht* Hiirh i fOiit lo 'd fhal liri annual ji*i\uontH w**n* iiu oiiio- - 
not eaptlal 

Til MiiiL^ter of National Hr\enue. I’aiiada rs. 
Catherine SjKniner, (lOUIC I T H liefore the I'rivy 

('ouricil on an a[>f>eal from tlie Supreme t'ourt of Canada 
(P. V, No, 72 of ni32) (he case was as follow\s . 

“ Mrs S[ioon» r, tlio wa** iIm* ownor i»f a fr»u*h<dd pro- 

perty who rntfind into an ajrroommf «uh Vulran OiIh, Ltd., cchone 
olvjef t was “drillinjr for nml prtM tiniii.; llu* prodiulimi juu! \i«ndnijr 
of oil/^ Mrs Spootu^r sold to the lompany all In^r n’lrht^, title 
and interest in niid to ticrnl_\ m n of her land siihjert lo rocalfiei 
hereinafter renercid. In f onsidernOon of the fcnid •vale the rom- 
pany ajrreed (o pay to Mrs. Spiwmer the sum of h,(lfK) dollars in 
cash on the uteeution of the agreement . * . the royalty hereby 
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. . mz-f 10 per cent, of all the petroletim, natural ^ 
and oil produced and aaved froin ihe i»aid lands free of costa/' 

It was observed there that *'the question whether a particular 
sum received is of the nature of an annual profit or fifain or is of 
capital nature does not depend upon the lang'uaire in which the 
parties have chosen to dewribe it. It is u4-cessary in each case 
to examine the cin^umstanres and see what the sum really is * . /' 

Held, (lint the nhure of (he oil reM*rved to the assessee was not 
a 'royalty' in the ordimiry sen^e familiar in the rase of mining 
leases, but w'as in effe^'t imynient hy instalments c»f part of the 
price of the land^ whiidi nlit* had Mild to the company; it was 
not ‘income’ but a eapital iH'cipl and the amount paid to the 
assessee was not ahsesnahle to iiteoine-tax. 

In Irilaiirl lieveiiue Coiiujussioiiers r^. British Salmaou 
Aero Engines, Lid., liefcire the court of Appeal (1939, 7, 
l.T.R. 245, the cilhc wa« as follows: — 

An KiiKli'ih company arquirtti the twilc licence to sell Aero- 
]ilanc made hy a I'rench < oniiiany. “ As consideration 

for the liciMO o (hijH ^Mantod to them, the liienM'es -shall pay to the 
contniettirs, I.e , the Freio-h (’onipan y— the HUm of i.*25,000 pay- 
ahli* a.H ffdIou*i . then- ‘-hall la* paid in addition to the fore- 
goiofc payments, aiiil uh ro\alty i’2.o00 twelve moiiths after the 
sti^iuii^ of the ii^^rtHOueiit and a like sum each 12 months during 
the follow'ing 9 vt'ars”. 

It w’li-i (d>^i*rved “ oii (lie fa«*e of the agreement, the payments 
to he made under it in terms fall under two heads: one is w'^hat is 
expressed to be i onsideration tor the lic enee granted, a lump sum 
ot £‘2w^,(HK( pu>iiMe in specified iiiMalment, the other what is 
dewrihed u< an additional payment us ro\alty of £2,500 a year". 

" The Spcriiil (\»mniiHsioner«, on appeal to them, decided in 
fav<iur of the c<impuuy with regard to the first of those two classes 
of smuH. Those HUiHii, they held, weie instalments of the capital 
sum of £25, (KM) whereas, (he suins under the second class, (hey 
held, were sums paid in respect of the user of the patent, and the 
appellants w’cre astu^ssahle iu respect ^^hercof , . /’ 

It was also observed “What has to be ascertained in these cases 
is the true nature of a payment; that is to say, the true nature 
from an accountancy point of view; , . /* 

F- M 
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'‘IncomMauc, ii« haft Iwtn mid over and over Agaio, ia a tax 
on income. It diW 1 ^ not tax capitaL Aa the corollary to that in 
aacerlaining profits, paymeiiU of a rapital nature may not be 
deducted. It ia income all the time which baa to be couaidered 
under the Income Tax Acta, and when 1 tind that in S«H*ttoa 25 
the Legialature in teriua prohibila deductiona on account of any 
royalty or other aum in cotupuiing prohu, I can only read that aa 
meaning that tkc\ are pruhihitiug a ilana of deduction in the 

aaccrtaiiimeut of prt»fits, ahirh, hut for ^uch prolithition, would 
have tn^en legitimate; that to <u\ , a cla<^H of deduction which 
waa of an income, di-*tinct from a capital nature. Similarly, 
the direi'tion to the pefMin pa\ing the ri\\alty or f^um to deduct, 
or giving the authority to dedurt, the lux, rtdalea to royaUiea or 
fmm.4 of the iiuuie eharuc^n'r, (hut to ««ay, ^uma of an imHiine 
nature. Nolaxly i» g«dug to di.Hpute that the general type of pay- 
ment, there dejHTihtd “royalty or other Hum paid in mpwH of 
the ui<ter of a patent", of an income iiatuie, and payineiit# of 
that kind, in the ( oinmun form, of a nnnity per machine, or ato 
much ha’^ed on turnover, aiul mi forth, rouiinou eominer* iul pay- 
meiitu, are unque^^tionahty of an unoiue nature." 

“There were in lt>25, and there have 1 een -Hinre, many cuse^ 
where thin matter of lapital or inrome, lia.H la-en debuted Tlicre 
have l*eeii inanv cartes which fall on the lairderliiic ; indited, 
in many it uiinont true t4f that the ^pin of a coin uould 
decide the matter alinont an ^utinfact^irily at* an attempt to hiid 
reason. But that of ljue^ti^n in u uot^irioua one, and hua 

l>cen ao for many yeurt* 

“It hu« Ihh'iii >ttid that the i|ueHlion i,s tuu* of fart, and it in, 
when one gett (#1 the ];ott4iiii of it, an U4*MMintaiii f|Uef»tiou. In 
saying that it i^ a qm^^tion of fart, it dm*^ not mean that, in detdd- 
iug it <jue«tion.H of law ma> not have to >*c diseusHed and dinddcd 

y f 

“ AVht*re the Special ( 'inn in is** ion er*! ore skilltMl penmn/i in 
matters of hiiHtne*iH, if on iin ;inal\**iH of the hu*4ineMa arrangniieiits 
out of which the efiHe has uri^eii, thej come to the rourlunion aa 
bujiiiiesn men that a particular payment has what my Ixird haa 
called the accountancy (tuolity of a capital payment or an income 
pa^nnent, that is a view to ahich, in my opinion, the court ia 
entitled and ought to give great a eight. The [Hisition is analo- 
gous to the case of a trial in the Commercial Court before a city 
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of IioikIoii fpootiil jury, on a question of ttusineai and keeping of 
aecounta, whefre the apmal juiy have exprawd a view on the iaaue 
whether a partkular payment ia a capital payment or an inoome 
payment. In imch circumatancea the Court ought to be very alow 
to dtaagree with aurh a akilled opinion/^ 

Held, that the ComniUHionera* conclu«iion is correct. 

In Secretary of State for India v$. Seoble and others, 
4 Tax cases 618, the Secretary of State for India purchas- 
ed an undertaking and paid an annuity for a term of years 
instead of a lump sum. In the House of Lords, Lord 
Chancellor said : — 

ruder the cimiiiixtiinres, I think 1 am at liberty so far to 
unalyN* the iinlurc ihe tnin^vauion an to see uhether ibis annual 
sum whii h teinn^ h partly capital, or is tu he treated 

simply as iniMime^ and I cuiinot dii^agrce with what all the three 
lcariu*ii lYudgcs <tt the Court of App<‘al pointed out, that yon start 
ujMin the imjuin into this matter ^ith the fai^t of an antecedent 
ilelit which han got to Ik- paid; »nd if thcM* sums, which it cannot 
h,* denied are |>artly in liquidation of that debt, which is due are 
to he taxed a*' if it was lutome in each year in which it is being 
exacted, the rehult ts that mmi are taxing part of the capital. Aa 
I have I do not think it was the intention of the li>egislature 
io tax I'up'tal and. therefore, the claim as against those sums 
fails. 

My I.ord^i, 1 have already said, I do not think it is » 
matter im which one can clogmatire very clearly. There is no 
doubt that what has been pointed out is true, that in one sense 
the Legislature has, in the sense in which I have used the words 
inyjMdf, taxed capital. Where you are dealing with incorae-tux 
upt»n a rent derived from coal, >o\i are in truth taxing tfasi which 
is capital in this sense, that it is a purchase of the coal and not a 
mere rtmt. All I have to say upon that and other illustrations of 
the same character is this, that the imome-tax is not and cannot 
be, 1 suppose from the nature of things, cast upon absolutely 
logical lines, and that which justifies (he exaction of the tax 
under thew* circumstances is that the things taxed have either 
been c»r have been by construction by Courts held to be what has 
Wen apei ificiilly made the subject of taxation : and my answer to 
an argument derived from those circumstances here is^ that look* 
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iag at the wc»rt)a here uaed and the word 'mitiujty* uaed in the Aeit 
X da mA think that thia conies within the meaning which (uauig 
the InivniMax Atis Ihemaelve^ m the expintiiara of the meaning 
of the word) ia intended to hit at hy the word ''annuity*' which ie 
the only word that t an tie retied upou here ua juaiifying what 
would othenii>e he to iny luitid u taxation of eapiial/’ 

In C.I.T., Madras It. , 1 . FleUdier, im, l.TAL 
428 (P.C.), the case was as fallows : — 

The aMn^Hmn^ wan an employ tn* of the Ituekiiigham aad 
("aruutir t'ouipun^. Ltd, and was paid a monthly 
Aiilury with u halt->farU bonus, both of ahieh W'ert 
faxed in fbe »»nluuiry roufM\ uiol his luibility in thi# 
re^pei'i waM not ehallengei! He retireil in Fehruary, 
IJVVL and wa< then eiititb^d to rei^ise iioiu the eompany 
H fOiin of ahtib to bis credit at that 

date in a fund < ulb^l ‘The f bbeem * Retiring Fund. 
*It m with tliH sum that the pres^’-wt ajipeal i» 
ronrenied *’ 

Assuming that the huiu in rpnHtion a profit '* uriMug 

from the respniident’s einplouiurt. the tponfnu* nlill rtinainn 
whether it was p‘<eivcd \i\ tniii an iiu ohm* «.r wan in the nature of 
capital If it repnsenlifl iiierel> the pauiont of iim umnlated 
portions of u salan held up b\ tlie cinpbncrH the enijdo\m*'« 

retirement, it would, lh»-ir L«»rd*'liij»H think, he rect'ivid t>y him an 
deferred U0'i»ine iind, tin retort, be taxable, Jiid U ih i»u thiA t|Ue^« 
tion that the deciHom tit the r aM* niu«^t turn Tlieir {a>r«lships 
have no tioubt ihat the answer must tfepero! luainU on the f‘onsli- 
tution of the funrl The hr^r point tliat tuitergci^'* from an exanti- 
aation of the ruiea .set out aliore is that the suites to lie allotted 
were entirely in the <lisi«'retion of the eompunN They were not 
bound to make any ulloiiuent lu any >ear, and it wajs only if an 
allotment Wan in fact made that the oftii t*r ront ernetl could have 
any claim. ThiM of iWlf t<» negatixe the idea (hat the 

alUilmenht wen* part of the oftieer'M current «aUry. Nor in it 
iMlggeated that it was part of the re'*poiidfiit‘« original eoniriu't of 
narvice tlial he {dmitld have the lM*iiefit of this fund; and uulem 
the company cho#e to put him on the lijit he would have no inlereai 
whnterar in it. Even when lisWtl, he wrouhl have no righU 
until be had servtHl continuously and satisfactorily for a |>eriml of 
»iX years. And in no caee could he make au> eluinj tifam the sutii*« 



ilCTlOlf 4 


m 


•HaMad to kia oAtil he retaifed. It he died hefeee nAirement the 
iwymeat «f hie ehae would be made to hie legal r^meatotive, end 
ike e|ipellaat’B CoudmI eeiK-edet that ia Ihat event no tax would 
he payable. The eonaideratioa of thaw farton leada their Lord* 
ehipe to (he ronrlusion (hat the allotmenta made to the fund in 
the name of an officer of the company a*ere not in the natOTO of 
aulary for current aerricee, but were merely the meneure of a sum 
which the company volunteered to pay to him on the termination 
of hia service, and that this sum, when paid, was not “ ineonie '* 
and, therefore, not taxable. 

The above decision has been made ineffective by Sec. 
7, Explanation 2 of the new Amendment Act of 1939. 

StMtien 4.— (1) Sdbleot to the proviwMt ef this Act, the total 
toaoHM of my piwvtoiu yaer af mny paraon inolMdai all meaiiia, 
prefita mid paina fram wliatover aauraa der i trad whieh — 

(a) art reeaivad or are da nad to bt raaaivod ia BritMi India 
in auali yaar by or on behalf of aueb peraon, or 

(b) M Mch peioon ia roaidant in BritMi India dnrtog mah 

(i> aeeruo or ariaa or are daawiad to aoania or ariao to 
him in BritMi India during auah year, or 

(ii) atiorua or ariaa to him without Britiah India during 

anoh year, or 

(iii) having accniad » ariaan to him without BritMi India 

bolora the beginning of auah year and aftar tha 1st 
day of April, 1933, are brought into or riooivod in 
BritMi India fey Mm during auah yaar; or 

(a) if auah p araon ia not r a aid a n t in BritMi India d ur i ng suali 
yaar, aacrua or ariao or are daa m ad to aoorua or ariaa to him in 
BritMi India during aueb yaar: 

Provided that thara ohall net be inoludod in any aaaoawnanl 
for tbs year ending on the t*8t day of Mamh* IMA Mh 
the amodnt of the inconia, profits and gtom lafarvad to 
in MibHilaina (ii) of clausa (b) and tha amonnt of Che 
inoomo, prolfta and gains rafarrad to in culHtlouaa (iii) 
of oinuaa (b) but only the greater of thaao two amounta: 

Paovidad further that* in the caaa of a paraon not ordinarily 
raaidant in BritMi India* ineoma, pronts mid gains whi eh 
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Mem* sr ariM ta hiai withant ■ritiah India aiiatl nat ba 
BO inaliNM imlaaB thay art darivad from a buainaaa. ean- 
trollad in or a profaaaion ar vaaation aat up in India ar 
unlaaa thoy aro brought into ar raooivad In BritMi India 
by him during auob yoar: 

ihrovidod furthar that if in any yoar tho amount of inaama 
aocruing or ariaing without Britiah India axeaada tha 
amount brought into Britiah India in that yoar, thara 
shall not ba inetudad in tha a n a aam ant of tha i n cama of 
that yaar so much of such axoam as doaa not axaaod four 
thousand llva hundrad r up a m . 

Explanation 1.— Inoomo, profits and gains aooruing or aris» 
ing without British India shall not ba doanwd to ba 
raoaivad in or brought into British India within tha maan 
ing of this s u booclion by roason only of tho faet that 
thoy aro takan into aooount in a bala no a ahoa t praparad 
in Britiah India. 

Explanation 2.— Inoomo which would ba chargaabla undar 
tho head *Salariei’ if payabla in British India and not 
baing pamion payabla without India shall ba das m a d to 
accrua or arisa in British India wharaaar paid if it is oam* 
ad in British India. 

Explanation 3.— A dividand paid without British India shall 
ba daa m ad to ba inooma accruing and arising in Brittoh 
India to tha axtant to which it has bosn paid out of 
profits sidijsetad to ineoma>tax in British India. 

(2) For tha piwposas of suboaction (1), wharo a husband is 
net ra ai dant in British India, ramittancm raoaisod by his wifa 
raaidant in British India out of any part of his inoomo ortiiah is 
not indudad in his total incoma shall bo daa m ad to ba mooma 
aocruing in British India to tha wifa. 

(3) Any i n oo m a, profits or gains falling nrithin tha follow> 
ing olanm shall not bo indudad in tha total inoomo of tho parson 
rooaiving thorn:— 

(i) Any inooma dorivod from property haM undar trust or 
other legal obligation udidly for religious or oharitaMo p u rpeam, 
and in tho oaaa of propoty so hold in part only for sueh purpoaos, 
tha inoomo applied, or finally aat apart for applieation, tharoto. 
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(i«) Any bMMiM dtrivad Iran busiiiMi oirriad an an MiaH 
•f • rallgiMiB ar eharitabla imtituticn whan Uw incama » aypliad 
aoMy to tha y wy a t a a of tha inatitotion and— 

C*1 to* buainaaa ia aafriad an in tha oonraa af tha carrying 
out of a primary purpaaa of tha inatitotion, or 
(h) tha omrh in oonnootion with tha bwainaai ia mainly 
aarriad on by banolfoiarioa of tha inatitotion. 

(ii> Any inaoma of a raligioin or oharitaMa inatitotion doriy> 
ad from voluntary contributions and applicabla solaly to raligioua 
or oharitaMa pur p oaa a . 

(iii) Tha inoama of local authcritica except inaoma from a 
trade or buainam carried on by the authority so far os that income 
is not inaoma arising from the aupply of a commodity or sarvioa 
within its own Jurisdietional area. 

(iv) Intarost on laouritios which arc hold by, or arc the pn^ 
party of, any Provident Fund to which the Provident Fonda Act, 
1S28 oppliaa. 

(vi) Any special allowance, benefit or perquisite speeitieally 
granted to moot expanses wholly and necessarily incurred in the 
parformanoa of the duties of an offloa or employment of profit 

(vii) Any raoaipts not being roeeipts arising from bueinass 
or the oxarcisa of a profession, vocation or occupation, which aro 
of a casual and non«recurring nature, or are not by way of 
addition to tha remuneration of an employee. 

(viii) Agricultural income. 

(ix) Any income received by trustees on behalf of a rooo^ 
niiOd provident fund as defined in clause (a) of section 58A 

In this sub>saction ''charitable purpose" includes relief of 
tho poor, education, medical relief, and the advancemant of any 
other object of general public utility, but nothing oonUinad in 
({), clausa (ia) or clausa (ii) shall operate to exempt tram 
tha provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of tha puMia 

SeoUoa I.-- (1) is iiitendtxi l-o state the classes of asses- 
seea to which the A^'t applies, ri*. : 

(fl) Kesident, 

{b) Not ordinarily Resident, 
nod section 4A is intended to state the definitions of 
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(A) "Besident* in rwpeiii of 

(1) Indtviiliml, 

(2) Hindu undivided fiuuily, 

(3) Company. 

(B) 'Not ordinarily Keeident’ in rcspeot of 

(1) Individual. 

(C) ‘Ordinarily Resident' iu respeil of 

(1) Hindu undivided family. 

(2) (V)nipany. 

From the above, one queetiou naturally ariaes as to 
why a negative detin it ion is given in (B) above and others 
in the positive forms. 

This differentiation being deliberate there must he 
some signifnanee Does it mean that the negative does 
not follow from the positive or vice versa? 

Though this impression is conveyed by the differentia- 
tion, stilt on reading the whole Act it will be seen that the 
framers of the Act never contemplated that negative will 
not follow from positive or vict* versa Therefore what 
may lie the explanation of this negative form ? This 
question gave a goo<l deal of tnmble to the members of the 
A.s8embly ; 

“Mr. .S Sat.vamurti ' — .Vrr thfH- nf <'Wiioiliitivi> »)r ult**riiativ»* 
cnndition^’:' Th** noimuralilc Sir Jamc* tiriKK — nr** binuiiiu- 
lative. . . The rea"M)nt wlij it wajt jnit in tlie fnrm uf an urruinnla- 
tiitn of !<« that it was (Um ul great lenuth uiul I 

think the general i‘i>nsen<<iiH of o|>ini(>n nus that in order to get an 
aerumulation of londitions only using |Mi<<ilives it will l>e nn ensary 
to complicate the prrtvisions and l)ial thi^ wu*. a niorc < •■inpendinuH 
way of doing it.” 

Mr. S. P. Chambers also used the positive form of 
‘‘Not ordinarily resident” in the debates of Council of 
State when he used ordinarily resident in spite of the fact 
that ordinarily resident has been nowhere defined and 
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wbafc ii dafined is purposely and deliberately put aa **iciot 
ordinarily resident*' within inserted commas* This meant 
a technical expression but we are convinced we should not 
taJke it seriously* Sec* 4B ijb) & (e) mentions positive 
forms. 

The new Act takes into consideration that many 
Indian businessmen carry on business outside India but 
every year or in alternate years or at odd intervals they 
return to their homestead and stay for sometime. This 
matter will be further clarified from the following 
speech ; — 

The Honourshle Sir Janieii I • dl do my best 

li> iinlv<‘ conundrums. In tW first place, we were tryin^f to cover 
rather conifvendiotiAly two entirely different clas»e*« of coaes, firstly 
the Kuropean official nr the I ruder for that matter in the early years 
of his utay in India lu^fore it hai« lemine istaMi'^hed that hia 
career in India. The other i« the cu'^ of the Indian trader 
ahn>ad who has an anre**tral home in India to visit irreifulsrly 
hut possihly •uioti^rli to iMoonie ti^ifdinicaJly resident in every year. 
The conditions io be satisfied are i iimulative, that is a man has 
to lie nxsident in nine out of ten years prei‘<iiinu the yrar of 
assessment. Now that means (hat there are three ways in which 
a man can become r<*sident. He can l>t*come resident hy being 
in the country' for six months, he iitnome re«»idenl if he has 
got a house in the country and comes here for one day; he can 
be>c?onie resident in a year if he is here for a day, if he has been 
here befiire that year for one year out of four, i.e,, a 
regular visit of almut thn^ months a year. Any one of these 
definitions of *^^^Hidenl'' or one or other of these definitions of 
‘Resident has got to W satisfied in nine out of ten years. Then 
you come to the second wing, to the rase where a man he<*Dines n 
resident techiiically in every one of the ten years although hia 
viatts are very short and he liecomes n'sident in the main in fact 
entirely, because he k(M»p>i an ancestral house in llritish India; 
and therefore unless he is in India for a substantial period over T 
years ha is to be regardful as not ordinarily resident. Thai waa 
the objaei which the I/Oader of the Muslim Ijoague party had^ 
that is» to eat out the Indian trader whoae ronne<'tion with India 
had beisama rather attenuated and onlv existed at all becauae ha 

r. J5 
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had mi mi(^tral houaf and came back to it at odd interraU for 
abort porioda. So that a luun ia not ordinarily reaident unlofla ha 
aatiafiaa b«>th of thoat* condiliona and tmth of thoaa ctmilitiona 
atttouhl to aayinfi: that he iiiunt have W>*n rcMident in nine out of 
tan yeara and he tuusit have lieen here tor Huhatantial perioda in 
the priH^nlinif seven years. And those are the rriteria a*a have 
inventtMl to tover tno diHereiit typea of I'asea. There are two 
rases ia whith a man may heroine resiihnt hy in India 

for a single day for a lux \eiir. The Hrst is that he has got 
a furnished house and he m'ru|M‘es it and the iHUond is, if 
he has Uh*ii a regular visitor fur Hiihstantiiil periods for finir yeurti 
preceding that year* and the criterion for that is that he has l»ean 
here for one year in the (trereding four. And in lH»lh caMts a man 
ran (echnirully Wrume T<*sident h> Indiig in tin* eountry for one 
single da>. And > mi lannut exeluile the rather absurd extreme 
rase where a man has hern here fur tsax) one day in nine yearn 
out of the preceding len and heiuiues i»rdinanly re^oideut hy that 
criteria alone. And that xxas the ohjei t iKhirh nut only Mr. liuiiah, 
but the Leader of the (*ongr»%H puriy had in mind, to rut out the 
person whose eonncM tiiOi with India had hi eume mi attenuated as 
to He non-existent. 

The Iloiuuirahle Mr. S P. t'hainhers in the <*ouneil of State, 
said; — Tiider the hill as it now * omen to this Miuiuil, tax-payers 
are divided into three elsi*»seH Kirvi, there are the non-rt^siilenls. 
They pay tax on the amounts whirh arise in liritish India. Then 
there are the pervuis ^ ho art* lenident hut not urtlinarily resident. 
They pay tax on the amoutit*i whieh arise in India plu«i the uniouul 
of their foreign imoine whi« h they bring into Pritish India. And 
then, finally, there are those who are both resident and 
ordinary resident. I will i‘»»me to the way in whieh these elassas 
are defined in a iiioiMeiit. lint this last elass juiyH tax on 
the income which arises in India, on the amounts they bring to 
India and a\m) on the aiiiouut.s whieh arise abroad and 
which have not )>e4*n brfiught into Imliu, with a deduction from 
his last clans f»f incoine of its. LbIM). So inurh for the inridrnra 
of taxation between the.w* three clas*<es. I think the chief trouble 
has arisen not {*0 much in understanding that but m understanding 
the differences made between the classes, the manner in which 
the diAereiit classics have Wn defined. This matter is dealt with 
• • * in section J-A and 4-lL Now under the new section 4*A a 
person is resident in British India if be satisfies one of the ihraa 
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condiiiona. Firiit of all he hae to be re«iiient in Britiah India (or 
rather aetaally in Briiinh India) for at leaM half the year. Thia 
ia one condition. Secondly, if he haa a houae in British India 
maintain^ for at least half a year and viaita the country for any 
tune durinn' the year, hou’cver small ihe period may be, he may be 
here only two or three da^'s; he would then b<‘ re^i^arded as a rcBi- 
dent. And thirdly, if in the prec'cdinf^ four year« he. has been in 
Britiah India for at least i«i5 days, he will be regarded as resident. 
Now that different itttcH residents from non-residents. We will 
have to keep those three conditions entirely separate from the 
conditions which are dealt with in the MTond section, section 4-B, 
which defines yieraims a ho are ordinarily resident. Now under 
4-B, a iieraoTi in order to W onlinarily resident niu««t have been 
a resident us dcfinnl in 4-A for at least nine <*ut of the ten pre- 
tedina years and must have )M*eii in British India for at least 
730 days (that is my fuo year*»j, in the previous seven years. 
Both thf>se conditionn have to be natisfied. If 1 ffive one or two 
illustrations, |ierhap^ it ini^bt make t)ie tiling clearer. First of 
all, let us take the case of a Sindhi merchant; I mention the 
Sindhi merchant lo cause that is a class affected, who maintains a 
house in British India, trades ahri»ad and comes back regularly 
e%ery jear. lie will clearl\ be u resident nf British India, but 
iiuless he has aUo been for 73tt ila>s out of the pa.st seven years 
in British India be will not be abo ordinarily resident. He would 
)UHt 1 m‘ ir<*«ted a pcrMui re-'ident but not <irdiniirily resident, 
and a ill pay tax *m the im ome in British India plus the income 
arisinir abr»»ail whii h has been reinitte^l to British India. Then, 
if von take the rase of u European member of the Indian Civil 
Service who has been here for ei^rlit years, he will be regarded 
as not ordinarily resident, Iws au»e quite clearly he has not been 
resident in British India for nine out of the previous ten years. 
But his colleague, also a European member ^ho has been bore 12 
years, and bus only had short periods of leave, eight or nine months 
al a time will he ngarded both as resident and ordinarily resident. 
In order to escape, a jierson who has been re^ident here for more 
than ten years will have to he out of the country for the whole 
of two complete income-tax years; otherwise the condition of 
ordinary resident w'ill apply to him. 

So far 1 have been dealing with tbe question of residence in 
ita relation to individuals* but an important change has been made 
in defining what we mean by a company resident in British India. 
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III tbe pnnl A eomfiiiEiy wan r^gurtlec) ah mirleni in BritiAli IndiA 
unhiAA its eoiitfiil and mana|(«^nii*iii wan Htltialad wholly ontaida tha 
i^antry. The Hill adds anuther rendition and nayi that a com* 
pany ahall be re^^arded ah reaideut if iIh rontrol and roananinKiaiii 
i» here or if more than half ita iueome artaea here. That ia a 
chancre whieh hun U*4'n made in the AaKenildy and the effect of 
that iH to brifi|^ aithin the ai^ope of the Act thoHe eonipaniee which 
have mosit of their trading aitivitiea in India hut which hare their 
technical control in the rnttinl Kingdom. By tia^hniral control I 
mean control a.i it huA interim^te^i in the ('ourtn^ the control 

of the Hoard of Dirin^tora if the power of control ia reeled in that 
Hoard. If thoiie meetiugi are all held in Ixmdnn/thcn« notwith* 
«ttaudiiig the exinteme in India of large huildinge and moat of 
their buHiuoHA here, then tiH'hnically that coiupaiiv will be regard* 
i\l ikn resident in the I'nit^d Kingdom uiol not rosideni tii India. 
Thene companies ^laul in the past on tlie iio nine ariHiiig liere, but 
the> did not pay on the income urising ahnnid, the Vniled King* 
dimi or elsewhere That U lather an important change, fortu- 
nately for a company “ordinarv n^idence” ih the name aa **ro* 
sidenre’*. So there is mi further comploation here'* 

Suppose an Indian trader doing business in South 
Africa comes to his ancestral house every year for a month, 
he may have technically iKHxime resident every year and 
for nine years, still he will not lie 'ordinanly resident" 
until he can prove that he has also lieen in British India for 
over 2 years (luring the last 7 years. 

Converselv, if another trader lari show that he has 
been in British India for mon; than 2 years during the la«t 
7 years, he will l»e ordinarily resident if he can also prove 
that he has been a resident (according to 4-A) fur 9 years 
out of the preceding ten years. 

It may be repeated here that to prove an individual 
“not ortlinarily resident”, one of the two londitions has 
got to be fulfilled. It is only when an individual is to 
get the status of "ordinarily resident” that the two 
conditions must be at once satisfied. 

The incorporation of this clause has a history behind 
it. The idea is to give the utmost consideration to the 
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peculiar sitiiation in which the foreigners are placed in 
the first few years of their domicile in this country and 
also in which the Indians are placed by the exigencies of 
their business, vU., they do their business outside India 
but every year or in alternate years or at odd intervals 
th^ return. 

Illustration 16 : 

An Englishman comes to India and resides for 5 
months. He is not resident and he is “ not ordinarily 
resident 

Illustration 17 : 

An Englishman comes to India and resides for 8 
months. He is resident but “not ordinarily resident”. 

Illustration 18 : 

An Eaiglishman comes to India and remains for full 
9 years. He is resident hut still “not ordinarily resi- 
dent”. Out of past 10 years less than 9 years residence 
must l)e pivivetl for lieing put in the category' of “not ordi- 
narily resident”. 

Illustration 19 : 

An Englishman i-oines to India and lives 10 years 
He is resident Ijecauae 

(1) he has spent over 1 year in British India during 

the past 4 years. 

(2) he has l)een resident (a.s defined) for 9 years out 

of the precetling 10 years. 

(3) he has lieen in British India for utore than 2 

years. 

Previous year is 1941-42. 10 years must be completed 

on 3l8t March 1941. Out of those 10 years he must be 
resident for 9 years. 

Illustration fO : 

An Englishman came to India 16 years ago in some 
servic'e and 2 years ago took leave for 14 months. He is 



118 


TNCOMB-TAX LAW AND ArCOUNTS 


resident and ordinarily resident. Resident because (I) he 
has been in British India for more than 365 days during the 
past 4 years. 

Ordinarily resident because (1) he has been resident 
(as defined) for at least 9 years out of 10 years, and (2) he 
hits been in Br. India for more than 2 years during the 
last 7 years. 

Illustration SI : 

If the man in the above illustration, hatl taken leave 
for 2 years instead of 14 months an<l been away fnnn India 
for 2 years : 

He is resident liei'au.se he has Imhmi in British India 
for more than 365 days during the f>H8t 4 years; and ‘not 
ordinarily resident' liecause he ha.s not lieen in British 
India for more than 2 years during the pn.st 7 years 

lllustrntion S2 ; 

An Indian merrhnnt in I>*ndon having no ilwelHng 

place in India mmes to Briti.sh India every’ winter for 3 

months everv vear for the la.st 8 vears 
¥ * * 

He is resident liec'au.se he has l»een in British India 
for 1 year (365 days) during the jiast 4 years; and 
he is ‘not ordinarily resident' because the total |>eri<xl dur- 
ing the last 7 years is 21 months which is less than 2 years. 

Illustration SS : 

An Indian merchant carry'ing on business in Java 
having no dwelling place in India comes to British India 
for mere travel every 2 or 3 years and lives for a month or 
so. 

He is non-resident. He is not taxable, however large 
his income may be in tlava. If this man remits out of his 
income Rs. 360 per month to his lianking account in 
British India, this remittance w’ill not he taxed. But if 
this remittance is sent to his wife, his wife will be assessed 
on this. 
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Illustration $4 : 

B, an employee of an Insurance Ck)mpany of Calcutta, 
is in charge of a branch office at Indore. As he is a private 
employee earning in a State in India and is paid outside 
British India, he is not liable to British India tax. 

If in any year he happens to come to his home where 
he has a dwelling place he becomes a Resident but not 
ordinarily resident. In such a case he will pay tax on 

(A) All income arising in British India. 

(B) Other incomes ari.sing out.side British India if 

it is brought into British India. 

((') Income arising outside Briti.sh India from any 
business controlled in India or from profes- 
sion set up in India subject to a deduction 
of Rs. 4,500 

lllvstratum £*5 : 

But if the alxive employee’s wdary is received on his 
liebalf by a liank in British ln<lia, he is taxable. 

Illustration 20 : 

But if the alK)ve employee receives the salary at 
Indore and then remits it to his Calcutta Bank, it is not 
taxable. 

Illustration 87 : 

C, a retired tjo>ernment I’en-sioner, .<5ettles in Hydera- 
bad. According to scxtion 4(1)— Exp. 2, he is assessable. 

Illustration 20 : 

C, a retired tlovcrnment rensumer, settles in London. 
He is a-ssessable under .sectnui 4(1)— Exp. 2; and section 

eo. 

Illustration 29 : 

D, a |>en8ioner of a zamindari estate, settles in Hyde- 
rabad. According to section 4(1)— Exp. 2, he is asses- 
sable. 
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Illustration SO : 

C and !> above as non-residents will have to pay tax 
under section 42, if there is an agent, as their income 
arises from a source of income in British India; if there ie 
no agent, he will be directly assessed under the same 
section. 

Note. — It is very doubtful as to whether a man for 
whom particularly no dwelling place is maintained in 
India can be taxed. 

It may not be effectively contended by l.T.O. that an 
ancestral home in which lie has a right to live is a dwell- 
ing place “maintained for him.” 

Sterling Tea Company 

The next difficult question that arises is alwiit the 
sterling tea companies whose total income consists of both 
Indian and foreign income 

Foreian income — Indian income — 

% 

Rs. 18,000 Rs 40.000 of which 

00°^ R«, 24,000, agricultural, 

40V, lis. 10.000. non -agricultural. 

The tint oontentlon is that if the inwine refers to the 
100% profits of the tea garden.**, then by the very nature 
of things where 60% i.«* ar'cepted by statute as agricultural, 
the company is always re.sident 

The Moood oontentlon is that if income in this case refers 
to 40% (taxable income) then in the above case, foreign 
income exceeds the non-agricultural income and therefore 
the company becomes non-resident. Residence therefore 
depends on the amount of income from foreign invest* 
ments; if it is increased, it may become a non-resident 
company provided of course the question of control and 
management is also proved. 
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Certainly the second contention is very weak and un- 
enable. 

The oontentloD, to make the question more com- 
plicated, may be that the agricultural income of Rs. 24,000 
which is alleged to have arisen in British India has, 
according to Mohanpura Tea Company decision backed by 
the inference from the decision of the judicial committee 
of the Privy' Council in the case of S. L. Mathias, arisen 
in U, K. where actually major portion of the sale takes 
place. Then fore the sterling Tea companies may be al- 
most succes.sful in establishing that their companies are 
non-resiileiit. The weakness in the argument lies in the 
fact that the Privy Council refrained from answering, in 
the Mathias's case, as to irhrre the agricultural income 
arose-- it only answered that Section 4(2) 2nd proviso did 
not apph. } See Section 42(3) which provides that manu- 
facturing proflt.s in India will he taxed.] 

I llusf ration .77 . 

I.iicknow- lnvo.''fnient Ctunpany, J.imitetl. 

(Ordinarily Resident Company). 

d'lic lompaiiy reiei\ed 1\>< 20,11(5^ (1-0 (gross) from 

foreign investments and did not lining it into India and 
received Rs. 22.021-14-0 (net) from dividends of various 
Indian Companies as jier Profit and l^ss A/c below; — 


f atinu K'' 

.1.250-0-0 

l^> l)i\ iili'iids 

month : — 

Irum Invpst- 

,, lioiioriil 

|,.STO.(i.U 


IC-. 13.858- 2-0 

UifTirpiicc ill 

1 ,200-0-0 

liutiaii 

Us.22, 021-14-0 

,, Shan* Tiaiisf(*r 
Slaiii]is 11 111] Kppn 

l,f.10-0-0 



,, lnii*n*st 

2, .*20-0-0 



M Net 

2 r*.U(M)-o 



l{fl..t.>,8SO-0-0 

F. 16 


Ra.35, 880-0-0 
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f^olution : — 

Statement of Income 

<1) Foreij^n uirome iiTt*i\ed Imlui uml ii4»l hiouirht into 

India IN. !20dH>H-0-0 

(J) DivnU'iids riTiM^td in India k»Cl*i iloiiuitioii nf tax at 

M.uru* IN 2:?d)21-lNU {uvi) oi 
IN, 0-0 

KvprnM*" aHu\\td — 

Kenuinenit h*n ll^ d,%o0-0-0 
(iMU'ral c liartrvN 1,870-0-0 

T1im( tori' illnM.d 

fH I N' ' .n0> IN J'^'^O-lMl 
« „ - 7nt(i IN I < » 

'lot.il IfUnliu — 

kl) iiii^ono i»M v*»l A*iit hi ImIii .iihl not I'lou^’hl 

into Inthi ;'ros.) ‘JO t^H (Mi 

! < I \p» ll"! s J IJ 1 1 

^tatutor\ d«‘dnMioii i (Mi 

IN ;r>ii iJ 11 n : rio I'j-ii 

If- UMilT- n 


rJ) lJi\hlond-. in hoha IN |(Mi-0-it 

N I \|n nsi ^ } (■*'0 1 

ifs ?i no !*j II 
dl {r^H 4 U\ 

I T on IN at M) iMt^ IN ^.dlvrj-O 

ridu‘f IN. 1 00-0-0 iithwh) 

Ifs ‘JLMP.M -14-0 (net) 

rmlit See. 18(5) IN 1,078-2-0 IN 4,078-2-0 

I. T pajniMe Hh, 1,237-10 
Super-taJi at -/!/- fiat rate on IN. 34,U28-Ra 2,126-12-0. 
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Note. — (a) When an individual has a large amount 
of income from securities or house properties, he should 
make a private limited company with them. The advan- 
tage will be that this company will be super-taxed at -/!/- 
in the rupee. In his individual assessment, had it not 
been a limited company, the income-tax rate would have 
soared up and also a larger super tax would have been 
jMiyable as individual. 

(fe) Such company, if assumed to be U. K. company, 
should remodel the company slightly by 

(») Converting some of its Indian securities into 
English Securities to make the foreign in- 
come more than Indian innjme and 

(</') Showing that the managing director remains 
in England and controls the jiolicy, 

and then the company would l>e non-resident and no 
lax would lie payable except on the Indian income. 

(r) Ueliind on the foreign income will he allowed 
under Double rncome tax Relief Settions, 

(il) The .\.tt pro\ides that a company is resident if 
its income arising in llritish India in that year exceeds its 
inctane arising without llriti.sh India. An obvious diffi- 
culty ari.'>es as to whether agricultural income should be 
counted an instance is given below'; — 


KnriD;ril IlM UIUi* IidIiuii IiiCuMH' 


Iv^ 4DD't()-U0 44,M< 0 0 0 tif w iHfh 

(«) A^'ririiUunil Rft. 24,000-0-0 

(b) Non-ii»;rit*ultunil Ks. 20,000*0*0 


The wonl ‘income’ (no/ “assessable income”) has been 
used. 

Agricultural income is also income though it is not 
added for lussessment fiurposes but for purposes of Section 
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4A(r)(6), ie., wmparison of two im-omes. whether agri- 
cultural incotne should lie taken into account or not is a 
ticklish problem. Arguments seem to l>e against inclu- 
sion on the«busis of the dei'isi«)ii in \agin (’hand Shiv 
Sahai m. (M.T., Punjab, l.T.lt. 534 where the 

judgment stateil that the word “iiu-oine ' “('onnoti's the 
jissessable figuiv”, though the judgment was dealing with 
another section (Section 2^). T«» give au ordinary con- 

struction to this word, income should include agricultural 
iiuome. 

In the old Act the expre.ssions “deemetl under the 
provisions of the Act to aivrue, ari.se or be riHtnvwl in 
British India” referred to the sjHMilic jirovisions of the 
old Act. r/c., 4(2), 7(2). 11(3) and 42. 

But in the new .\it the words “under provisions of 
the Act” have U'en ijinitteil with the re.sult that the 
word “dei'ined” has to 1 k‘ interpieted and um ertaiin*<l. 

In the old Act the (jiiestion of domii ile was very im- 
portant hut in the new Ai t what is ^e^y iiniHirtant is the 
question of rc,s*o/' 7 icc. 

Note. - (1) More reiording (of profits derivwl else- 
where out of British India) in the Balance Sheet jirepared 
in British India is not a lase of profits “di'emed to be 
receiveil or hrought into British India.” 

(2) The expressions “accrue or ari.se” point at owner- 
ship, while “received" is actual pos.session. There diK's 
not seem to l»e any apprei iable distinction lietween the 
words ‘accrue’ and ‘ari.se'. They mean the .same thing, 
but if any very tine and .subtle distinction exists it is in the 
use of the terms, e.y., interest on sei'uritiea accrues and 
income or profit of a business arinrs. 

In Siibruiiuin\Mn (‘lifltii-r vs. (M.T. Mu<lrn><. litiai'* I.T.H 

asiM'Stst'i* liail biisinp.m hitlh in Tiiincvalli'v mul IN’iuing (mit- 
siile Hrilisl) India). Hi- rontrarli’d n dtdil in his Tiiiii*'vu1li‘y 
tihup. In order lo rrpay this debt he i-wued to his rreditor 'hundia' 
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on luH IVnariji^ firm; the debt was thus diaeharg‘ed. It was decidinJ 
that it wan a rase of roust rurtive receipt ‘as discharge of Tinueval- 
ley debt amuiinird to a lereipt in India by the Aswssee of his 
gains outside ]iriti«li India. 

Jn Saundeis rs. (\I.T V .1\, (1932, 5, 453), Bishop of 

l^urlviiow ^las [)aid from a fund in T.K. and the allowance w^as 
payable only in U.K. Tlir Allahabad High Court held that the 
ifiroiur arrrurfi in India. 

Jn Sir T Vi ja\ aragbav arJuu\ a\ c-anr (193ti J.T 11 317), lie was 
paid ill r.K Till* l/aliore High Court divided (bat ‘‘pay, leave 
salarA , paid outside India to jiersoiis re'^iding in India’’ 

was r\einpl fiujn tax just as payment imide to persons residing 
out ot India Thendoit* in this oasi- iiuoine has buMi taken to 
aiise at llie pla< e w In rr paMoeiit to (lio a‘-^e^see lias been made 
— not w lien- *“iarned'' noi wbcie the ^nurre is situated. 

Ill iIjc loath I of V.(i Kvt*i\ HI tlir (’alriitta High C'ourt 
tlltdT, 1 3' H 21 1*), do ti(i‘ PfiioKiidgr obsei\ed: — “In my 
ojiinioii, tlo* wfiid^ (I < rmat/ nitti nn^unj an* \ery wlile and 1 am 
Hi full aLMiiinent with t I mko d < is oiis of the Ponibay High ('ourt, 
whiih ha\e laid it ilown tliat th<> iiiean vonirthing ditteient from 
htnifj nt f in fl 3’lns vow li^enen sujipoit tiom the language ot 
tion 4(2) wliiili Ni»e' ilo ali\ leroitiiiMs Hut im»Mne, jriofits and 
galn^ iiiav aror or ari me at one fdarr and hr i" eived at another.*’ 

For ail answer Hi item (J (on page 2) the following 
rase is nnire or less appropriate : — 

III ( I 3' riOul a\ f'. 33u‘ Ahin diihad Advance Cotton Mills, 
lad . il'tds, 1 T H dl ) an inroiiir ato'-r in KiiLrland lioin sterling 
in\estmriil>^ 3'lns no onic wa^ llirii uiili cil in puirhii'ing some 
a’>scls toi tlo‘ Iboiil a\ (‘oiopau>. When this marhinery was 
luonghi to Hoiiibn. the i|ur-ttion iratuuill\ arose as to whether 
inroinr to tin* » \tt nt ot tin* \alue ot Hie marhinery is not income 
rrmilti'd to India and as sui li taxahle. l"he Boiiihay High Court 
hidd that iio oiur was not liought but f*a]Htal asset was brought 
to Iiuha and thcrrto**r not taxable. 

In (M.T., Bombay, r>\ Chunilal Mehta, 1938, LT.R. 
r)21. the Privy Couiuil gave its judgment on the follow- 
ing ease : - 

"Till* iiNV-scc li.n I'l'on Iriuliup in Hnnibay for several years 
Idist an broker aiol *<1 > 01 - u I a tor in eoltou, lilver and other eoinmo- 
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Hp has hi» office in Bombay only. He baa also ineonie 
from pniperties and dividends on aharcs in joint stock compaiiieSi 
As regards the s]icculutiuti Imsincss, the assessec docs Ibif on bif 
own aeconut tis widl us tin uiTouiit of his (Hmstitueiits and he car- 
ries on liis business iiuf only with parties in British India hut also 
wiUi parties outside British India, at LiverpiM*!, lamdon 

and Xew York. Profit or loss from sucdi business as is done on 
his own areount is bis. As rej^ards business done on account 
of his constituents, he ehurires brokerage and the profit or bms 
ari>ing tlien from is theirs. 

As in this toniustioii, it is luMessary to have some idea of 
the exact manner in whieh the asw^Hsee does this H)teeulatiou busi- 
ness, I be^ to refer here to an aetual lruii*«ai tiiUi to show bow’ it 
ttas pill rlirouy'h. Taking up the New York ('otti>n Kxehaiige, 
oa t^t(d>er IN'tO, the assesM*e sent a telegram to A. Norden 
& ( o. of \i’W York asking them to “Bu\ Maieli ul the elnsing'*. 
This was clone at 11*4 rents t»er pound ia l‘ale containing o(K) 
lbs), (hi PecetnlciT I, the assc-»%ei* S4dd the otX) bales by sending 
again a t*dc-grain to the* abeeve tiriii asking it to sell. The difl*ereiu*e 
Ik tueen the puirhusc^ and sale (crit'e amounted tbu.s to dollars "J/AoO 
ultieb tlo^ «isse-se.> had to pay along uith thi' amount id dollars 
eharceci b\ the firm on accaiunt of l>ic»kerage and other ex- 
penses, Th - assessee neither paid (he purebase price* nor re- 
covered the sale price nor dnl he take* or giM* delivery c»f the 

said 5tJtt bale*-. He paid nnU the difleieiiet* betueen tile Uvo 
priees. (Thi** is alst» m Init he would do with a broker in lloiiilui\ 

while (haling with a party licre,i All that is to be done in a 

business of this kind is tints inereU to isnue an oidei to a biokc*r 
lor forward purchase’ or sale and then issue another order closing 
the transaction. 

Thent* cousideralionH lead their Lordships to the roncluHioii 
that under the Indian Aet a person resident in BritiKli India 
carrying on liusiness there and controlling truiisuetioiis uhroud in 
the course of .sucdi business Ls not by these mere facds liable to tax 
on the profits of suc h transaidioii.s. If such profits have not been 
received in or brought into British India it l»ei*omes or may 
hfcoine necessary to consider on the faeda of the ease where tlu‘\ 
accrued or arose. Their Ixirdshipa are not laying down any rult 
of general application to all clasm-s of foreign transuctionR^ or cvoil 
with rtftpect to the nale of gmula. To do so w'ould be nearly im* 
pofiaible and wholly unwdse — to uae the language of liord Esher 
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in Erichfen vs. Last, They are not sityiaB that the place ot 
formation of the contract preTaiU s^inst everything else. In 
some circumstances it may be so, but other matters — acts done under 
the (‘ontract, for example — cannot be ruled out a priori. In the 
case before the Hoard, the contracts were neither framed nor 
carried out in Hritish India; the High Court's conclusion that the 
profits accrued or arose outside Uritish India is well founded.” 

Therefore, for the determination of the plac'e where 
profits have accrued, the principal determining factors 
are : — 

(//) the place of formation of contract, 

(h) the place of sale, and 

(<•) the place i«f the receiving .agent. 

In the matter of Howrah-Amta Light Railway, Co., 
Ltd. A.l.Ii. there was an agreement between 

a District Hoard and a Tramway Company as to the free 
use by the latter of a."* much jwrtion of a certain road as 
was neces.sarv for laving a tramway. The judgment of 
Rankin C. J. runs as follows: — 

“ T( ih llif fiffh clau*^c \^hicli in tlio nuKt : 

‘If utnl \\lienp\<*! tin* iu*l piofits of thp company iu rp'-pe(*t of the 
said frmu lTio\rali to Anita hhiniltl lie in excels of 4 per 

cent upon (In* iMpital for (he time beiiif; of the ctnnpaiw such 
^uriihis jirofils shall he dnided hetween the conipan\ and the 
Hoard in etjual inoielie.s.*’ 

“Xow (he second (piestum (o ^hich I have refeiied has refer- 
f‘nte lo the sum \^lnch the Trains a> (\>inpan\ , the Tsiy^ht Kuilway, 
hn*' to pa> tti the Distiict Hoard as hemp one half of the fturplus 
profits in ext css of 4 per cent, upon the capital for the time being. 
In niy judpmeut tins m a typical case in vihich to apply the well- 
Hcttled prin(d[)]e that the destination of profits has got nothing 
to do prtwa fane ^ itli the (jiietititm whether they are liable to 
im^ome-tax. What may he done with the profits after the tax 
lias lieeri jiaid iijum them is a different matter, but the question 
ih whether the company in this case is liable io pay income-tax 
upon its pnififs or only upon that part of its profits which it does 
not hand over to the District Board under Clause 5."’ 
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In the cane Rajo' Kaghunnndan Praaud Singh r». 
C.I.T.. Bihar, 1933, I T.H. 113, it wa» decided that the 
interest on a mortgage does not act riie to the asseasee when 
the date falls due, but within the meaning of Ketlion 4 it 
accrues when it is iutuully rt'ceived. In this case Justice 
Das quoted Lord Wreuhurv's judgment in the case of St. 
Lucia I'sines and Estates, ('o., l.td. (1924); — 

**Tla* \ionls ‘iiirtJiut* uiUin^ nr aiH* iu»t »*inuva!tMit to 

tlu» ariMiiir <»r iifpruint;'. To thoni tiuit itiPuitiiifiT 

U tt> ii^iuirn tin* Wind ‘iiutOMo* Thn uotd> iiM*ah ‘mmii'v ari'^iujr 
or attruinjr’ l»v wa\ td lri»*oiin*. Thoip imiNt 4i roiiiin^ iii to 
sutisty (lu* word iiu'oiih' 

Section 4(1). 

K rplnniitit*n 'J , — Inrnino vihhh wioihl l»i i undtT 

iKp hoatl ‘Salario>' it to l'nu*lt IimIm .ti tl r oi Innotf 

pi’hHiou piiwildt* witlmoi t|,dM -'luill ho dfi iimtl to iO i rut'- or tU 
ill liidi.i whiTt*\«'l {Mid it It isMiiiiid in l]id:*i. 

Thi.s will (*4)ver surh t ases. wliore, liy ai^mnnent , salary 
nr allnwarues nr any rcmunoratn ji is jiayabU* in V K , 
thouji;h tlie men wonlrl be wnrkint; in In«lia. Pension, 
In wever. which tomes nmler salary, when payable with 
cut India, will not be included in the Itdal iiiiome Pen- 
sioii setMus to Ik* the only remnant nut of the exemptions 
given under section fid in respect of leave |)a\ . eti\ "I'he 
withdrawal of the exemption of leave pay, etc., drawn ir 
r. K. or from inlonial Treasurv has leen a very dt’^irable 
modification. 

The author gave a suggestion in the first e<litinn as 
follows ; — 

'‘A rupee company in India ha** hoiho sh-rlinj^ in 

T.K. The ilividendn dM-larerl out of the nu»ee ronipuny proiitd 
were paid to HritiMh nhareholderH fiom the interest on nterlintf 
seruritie^. An the law now* «tafuU, heeaiise the in<*otiie from nterl-*- 
infc serurities in not remitted to l^riti^h India, it is not taxable^ 
but i» it not a clear ease of eonnlnietive rt*f^eipt and nliould not 
interest on sterling serurities to the amount of dividi^nda distri* 
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butsd in England be included in the total income of the rupee 
company and be taxed?” 

Section 4(1) Explanation 3 quoted below meets the 
above case. 

Explnnation 3 — A dividend paid without British India ehall 
be deemed to he income accruing or arising in British India to 
the extent to which it has been paid out of profits subjected to 
income-tax in British India. 

Saottoii 4(8). 

For tiu jiurpose of subsection (1), where a husband is not 
resident in British India, remittances received by his wife resident 
in British India out of any part of his income which is not includ- 
ed in his total income shall be deemed to he income accruing in 
British India to the wife 

Remiltnnce sent by husband (in U. K.) will be taxed 
if the husband has not paid tax in U. K. on it. Thus a 
person who has no connection with British India beyond 
maintaining his wife in British India will not escape 
taxation. The same slice of income (which is now a 
remittance) should not be taxed twice. When such a 
remittance is faxed, it will come undei Section 4(l)(a). 

SeoUon 4(3). 

The Act (l(X's not apply to the following classes of 
income (both for Income-tax and Super-tax) ; — 

(t) Income claiming exemption must arise from 
property held in Trust or other legal obligation 

(ta) Income from business carried on on behalf of 
religious or charitable institution, 

if the income is applied solely to the purpose of a 
charUy and either 

(a) the business is carried on in the course of the 

carrying out of a primary purpose of the 
charity or 

(b) the business is carried on mainly by the bene- 

ficiaries, 

F, 17 
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(««) Voluntary cKmtribations received a religions or 
charitable institution, 

(Note. — flo question of trust, etc., as above.) 

(tVt) Income of Local authority, 

(t>) Interest on securities held under Provident Funds 
Act, 1925, 

(ri) Special allowaiu'e, benefit, etc., to meet expenses 
wholly, nei'essarily incurred, 

(rii) Casual and non mmrring int'ome. 

(rill) Agricultural income, 

(is) Income of Trustees on behalf of rmignised 
Provident fund. 

leotloB *(S)(I) — Income which claims exemption must 
arise from property held in Tru.st. Exemption refers 
to : — 

(a) Income from property which is dedicated 
absolutely. 

(h) In case of qualified dedication, so much of the 
income a.s is applied or finally set apart for 
application to religious or charitable 
purposes. 

“In lht> «-n.w Ilf i r , when* in no 

oiotstaudina wular int**r»‘nt rtiH^rvcd hy <lii» iniit, lli«i rxpinption 
is complete. In the of i|ualitie<I ileiliratioii, tlie tniwt rcscrrcs 
n Be4‘ular interest to I enefii-iaries, .Siieliaits or heira of the founder, 
etc. Thi* tfi'iiltir mtiyetf to i nif>tnr^tajr . Suppose 

60 per rent, is under the trust a|iplirnhle to religious or eharitable 
pnrpoaes and 40 ]M‘r eent. distrihulahle uniong the heira of the 
settlor. The 40 per rent, is ass(*sHttble. Suppose also that only 
60 per eent. is ai’tually applied or set apart for religions nr ehari' 
table purposes and the heirs of the Shehuits misappropriate 10 per 
cent. The 10 per eent. is under the serdion also assessable. 

The maintenanee of a Shehait may nr may not come within 
the category of religious nr rharitahlc purpose. It depends on 
the citrcumetafiees of the ease. If, for instance, a dedication is 
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abwilute sad a smisdl portioa of the iaconu ie ^e& to the Shebait 
for his renuuieration. for carrying out the trunte of the endownmeaty 
it would not be secular. If. on the other hand, a fixed sum is 
given to religious or charitable purposes and the residue of the 
income is given to the Shebait fur his maintenance, the residue 
would be held tu be secular. 

The test is w'hether a suit for partition lies for division of the 
residue. If it docs, then the residue is secular and assessable. In 
such case, any portion of the dedicated, i.p., ordinarily exempted 
income whicli may he misappropriated would also be assessable.” 

(I.T.M.) 

Note. — (1) Property may be dedicated to religioiu 
purposes still it may not come under the section. 

(2) It need not be a formal trust. But there must be 
legal (by usage or custom) obligation to apply the income 
to charitable or religujiis purposes. (Eggar vs. C.I.T., 
Rangoon, 1927, 2, I.T.C. 286.) 

(3) If the property is held under trust wholly for 
religious purposes, the Income-tax Officer has nothing to 
enquire as to how the income has been applied. When 
the property is held under trust in part only, the fact that 
income has been ‘‘finally set apart ’ will be enough for 
Income-tax Officer. 

(4) Property in this section means securities, busi- 
ness and all other properties. 

(5) ‘Other legal obligation’ refers to Wakfs or Hindu 
Endowments. 

(6) A ‘Debottar’ created by Hindu Law is not a 
trust. The shelmit is not the trustee — certain duties are 
common— the legal property vests in the deity — sh^it is 
manager of the deity. 

(7) The question is that whether a private debottar or 
a private' Wakf for benefit of the public can be said to 
be under Trust. Probably not. 
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(8) The trust may be either express or implied. But 
the implication or inference must be fully justified by the 
provisions included in the deed or document. 

(9) Charitable purpose includes relief of the poor, 
education, mediial relief and advanc'ement of any other 
object of general public utility, e.g.. University, Dharam- 
sala, Poor Feeding House, Dispensary, Hospital, School, 
Pinjrapool, etc. 

(10) A hospital, school or etc., need not 

necessarily be charitable. Such things when proprietary 
will be taxed. 

(11) An institution meant for professional examina- 
tion is not charitable 

(12) Whether any organisation is «'haritiible or not 
is a question of fact and inUmtion. 

(13) Mere benefit, benevolent or lilieral pur|)Ose will 
not necessarily bring it within section 4(3) It must lie 
income from properly lield in trust (Kggar rs. l' I.T., 
Burma, 1927 , 2, I.tV. 280) 

(14) If a 'Temple' i.s made a memlier with oilier in- 
dividuals as members of a registered firm, the firm cannot 
claim exemption for the .share of the Imnple liecnuse in- 
come is not derived from pniperly held under trust. 
(Lachinan Das Narain Das, Cawnimre, 192.-). 1, I T.U. 
378.) 

(15) There should be 

(a) jiermanent dedication, 

(b) entire or substantial dedication, 

(c) definite part of the property should lie dedicat- 

ed. 

(M.I.R., Malak G.I.T., 1930, P.C. 226). 

(16) If an assessee could completely alter the nature of 
the fund, and change its management as he liked, and if 
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also distribution of the proceeds was in his control, it 
would lack the real elements of trust and his claim for 
exclusion of income would not be accepted. 

(17) The disbursements were within the control and 
volition of the assessee. There was no setting apart or 
specification of any part of the property for the charitable 
purpose. There was no fixity of objectives because wide 
discretion was given. The claim for exclusion of income 
was not accepted (Prob 3 mabad Stud Farm vg. C.I.T., 
Punjab. 1936, I.T.R. 114). 

(18) “ That part of the income of a private religious 
trust which does not enure for the benefit of the public” 
is not exempt from tax. 

(19) A community or one definite .sec‘tion of the 
public will l)c included in the expression “public”. 

(20) If a Trust fails to establish its case for exemp- 
tion under Sedion 4(1), then the Trustee will be assessed 
under Section 41 

(21) The Musalnian Wakf Validating Act of 1913 
fully recognises wakf which is solely intended for mainte- 
nance of assessee and his children. But as the income 
was not devoted wholly to religious or charitable purposes 
it could not lie income within Section 4(3)(/), (Umar 
Baksh r.s'. (M.T., Punjab, 1932, 5, l.T.C. 402.) 

(22) Where the income of the wakf is specifically 
alloc*ated to a person, tax will be payable according to the 
total income of the person. 

(23) Where the income of the wakf is not specifically 
allcH-ated to a person or to public charities, tax will be 
payable according to the maximum rate of income-tax. 

(24) Where the income of the wakf is specifically 
alloc'ated to public charities, no tax is payable. 

A wlio owiu'cl several iiiiinovable properties exe- 

cuted a <lc*<*d of wakf in lesju'et of them under whic h he appointed 
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hiluaelf, hiA wifi« and hid Monti mulawolatid and canivayed ta 
them thede prtipertien io be held in truot tar the jiurpoeea declared 
therein. The mutawiileed were direeteil to eolliH^t the rente^ and, 
after defraying ull rhargt^d, to pay I /8th of the balance of the 
income to the settlor ’h wife for life and the other 7/8tha to the 
aeitlor’d children. After the death of the wife the l/8th wa« to 
follow the other T,8tlia and after the extitietion of all the children 
and remoter iasne nl the aidtior the i)rop4*rliea were to W held for 
the line of rharituble, religions or pion?* purpoaen for the benefit 
of Sunni Ilalai MeiiiouH. 

Held, (1) that tlie projirrlien, though validly given ae wakf 
under the MiHvaltiian V\ akf A alitlatifig Acl» weie not held for 
charitable or religiom irint-i; (2) that though the tmitawaleea con- 
Ntitiited an u.^^cM'iatioii of iiidividuuU within tlu^ ineatiiiig of Sec. Ji 
of the Indian ItironU’tax Art, IIh*v were not the ‘ownem’ of the 
properties within the meaning of s,m . !> of the Art and <‘ould not 
be a-ise^ised as regards the ituoiiie of the uakf propcrtieH; but tbe 
income-tax author it its w’ere tH>und to assess the beuefieiarie^i di- 
rwtly in respeet ot the ineoine of the wakf. 

BK.4rMONT, 1’. .1 . — Thmigh the lungnage ol M-e. setuna to 
invoUe tliut the as*»eH<see niu^t be the eiwner of (he property from 
whieh the imtime is di>ri\ed, in iirder tt* bring the neetion into 
eniiformity with the general **1 h« me of the Art it id neressary to 
read the words ‘of whi< h he is the owner' as meaning *of which 
annual value he is the owner*. 

HaSC.nfkxr, .1 — The whide tdijeet of the Art is to tax the 
income of the svibjert where it ia found If the inrome is found 
with the lH'nefiriar> he is primarily liable to U* taxed, and if the 
inrome is found with the trustee, then it is the tniatee who id 
iiiihle. (( .T.T., Hombtiy .Vhu Hakei Abflul Hahtuun and 
others im, I T.R. mi 

In Truijtcea of the Tribune, Lahore, 1939, I. T.R. 

415 , 

a [lersoii who owned a presjs and u nowspajHit i reuteil a trust 
by his will by whieh his firoperfy in the <ifH-k and gcHKlwill of the 
preag and newspaper waa made to veat permanently in a committee 
of certain numbers. It was the duty of Hie naid committee of 
trustees under the will ‘to maintain the said pre^ae and newspaper 
in an efficient eoiidition, and to keep up the liheral policy of the 
aaid newnpaper, devoting the surpluR income of the Raid presa an<l 
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MWtpaippr after defraying all current expeneee in improving the 
eaid newspaper and placing it on a footing of permanency. ’ It 
was also provided by an arrangement made bnbsequently that in 
ease the paper ceased to function or for any other reason the sur* 
plus of the income could not be applied to the object mentioned 
above, the same should be applied for the maintenance of a college 
which had been cHtablished out of the funds of another trust 
created hy the same testator. There w'as a sun^l'i*^ income in the 
hands of the trustees after defraying the expenses of the press and 
the newspaper and on a reference by the Commissioner of Income* 
tax as to whether this income was liable be assessed in the hands of 
the trustees, it was lield by (be Lahore High Court per Young, 
(\ J., and Addison, .1., (Tek Cliand, J., dissenting) that 
the income in questicui uas not iiUMunc derived from I'roperty 
held under trust fi»r l•hnritable purposes as that expression is de- 
fined ill Section 4(»S) of the Indian Income-Tax Act and was assess- 
able to income-tax. 

On appeal to Privy Council, Held, reversing the 
judgment of the High CJourt — 

that the object of the settlor was to supply the province 
with an organ of educated public (»piiiioii and tln‘^ w^as prtma /tfru 
an object of general public utility. Though n trust for conducting 
a iiewsjuiper as a mere vehicle fi»r the ]»Toiiiotioii of a particular 
political or fiscal opinion may iu»t be within the exemption, where 
the object is ti» disseminate news and ventilate o]>inion on matters 
o( public interest, (he fact that the paper may liave, or may 
acquire, a particular )Hditi(‘al compli*xion would not take away 
its exempt ion. 

Section 4(8) (ii). It exempts the income of religious 
or charitable institutions : 

(a) which is derived from voluntary contributions, 

and 

(ft) which is applicable solely to religious or chari- 
table purposes. 

“To secure exemption under rlause (') or clause (•>) of section 
4(3) the income of religious or charitaWe inntitutionB and income 
derived from property held for religious or charitable purposes 
need not Iw actually spent on reliRious or charitable purposes 
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in the year of receipt- H in onflit'irai if it in i«et uside |or thoM) 
purposes. In the case of mixed trusts, the income-iuc authorities 
aie require*! to eii({uire into ilie upplioition i>f tlie income. Where 
property is held in part only for religious or ehnritahle purposM » 
proportionate •'Inire of any expenses inourre*! on manageinent 
should b»‘ *'onsidi>te*l as applied to tlioso purpt»ses.” fl.T.M.), 

Voluntary fontriliutionst arc exempt like those given 
to Ram Krisna Mission— not those voluntary ('ontributiona 
which are given in exchange for some 1‘eueht or advantage. 

It .seems private Ilelxittar tintl private wakfs can 
come under this. 

Section 4(3) (iii). The income of hn al nuthoritica. 

'’I.(H'*il antlioritv nic.ins .1 miinicipal t oinniittce, district board. 
biid_\ of port cniiiniissiiincrs (*r olbcr ;mthi'ril\ legally entitled 
t*> or entrusted b\ the tiovernineni wiilt llie lontnd oi ninnagc- 
nieut of a mnni'ipal ot loi .*1 fund 

Note. — ( 1) l.ot'nl authority inclitfles linrUnir trust 
boards, improvement tnisjs, inland tiaviLralion Itoards, 
water Itoard.s, etc. 

(“D According to the prevhuis .\ff , all iiit'omes of .a IrK'al 
authority were exemju from tax. 

Acenrding to the now Act of lOIllt. all intt)mo.s are 
exempt except iiiiome from tratle or business l■il^rit^l on by 
it oiit.si*!e the jurisdi* 1 iimal area of such a l«*fly. Hence, 
the inctmie from supply of any commodity or any service 
within its own area shall not he a.H.ses.sable. 

(3) If the Calcutta f’or|Hiraf ion takes up the ('alcntta 
tramway t^ompany, then f>rofit.s from this large hu-siness 
will not lie brought under tax, unless, and to the extent, 
the Corporation extends its serv'ieea lK*yond its own area. 

(4) It pays income-tax at the highest rate (30 pies). 

(5) It pay.s Sn|)er-tax at one anna on ever)’ nijw. 

Section 4(8) (it). Interest on securities which are 

held Iw or are the property of any Provident Fund to 
which the Provident Funds Act of 1807 (now Act XIX of 
1925) applies. 
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Note. — (1) Provident Funds are invested in Trustee 
securities (section 20 of the Indian Trust Act). 

(2) These are Provident Funds of public servants or 
quasi-public servants, the constitution and control of 
which are regulated by I’rovidciit Funds Act and rules 
made thereunder. 

(*.i) The Manager of the Court of Wards is a Govern- 
ment servant for the purpo.ce of the Provident Funds Act. 
(Rutherford r«f. C l.T., Bihar, 1931, 5 I.T.C. 71.) 

Section 4(3) (v). Which has been omitted by the 
.\mendmeiit A»-t r)f 1939, ran a.s follows : — 

.Any capital sum received- 
(«) in commutation of pen-sion, or 
{h) in the i ature of cons<tlidated compen.«ation for 
death, etc., 

(r) in payment of in.stirarce policy, or 

(d) a.s the ac<umulntcd balance or at the credit of a 
.subscriber to any .'^uch fund.” 

The above ha.s bwii omitted on the ground that these 
items of m'ei|)t are of capital nature Ivyond a shadow of 
doubt The Legislature thinks that inclii.sion of these 
items i.s wholly snperflinms particularly in view’ of the 
Observation of the judicial committee in the case of Shaw 
Wallace: “Some reliance has been ]>laced in armiment 
upon S. 4(3) (r) which appears to suggest that the word 
‘ imome ' in this .Act may have a wider significance than 
would ordinarily be attributed to it. The sub-section says 
that the Act ‘ shall not apply to the following classes of 
income,’ and in the category that follows, clause (r) runs 
' Any capital sum received in commutation of the whole 
or a portion of a pension, or in the nature of consolidated 
compensation for death or injuries or in payment of any 
insurance policy, or as the accumulated balance at th 
credit of a subscriber to any such Provident Fund.’ 

F 18 ’ 
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Their lx)rdships do not think that any of these sums, 
apart from their exempli(*n, undd lie regarded in any 
scheme of Uixation as iiu'ome, and they think that the 
clause must lx* due to the over-anxiety of the draftsman to 
make this clear heyomi |H»ssihility of doubt.” 

Inspite of these ol .nervations of the I’rivy ('ouncil 
uiid the assurance of the Legislature, the author ventures 
to think that the .section taight not t») have l»een omittetl. 
Opinions change- interpretation of Privy (Vmncil may 
also change with lapse of time; Legislature may also 
change it.s attitude ami views. An instaiUT to the point 
is not very far Del'onlure has always keen regarded as a 
capital a.sset aciording to Indian ainl F.ngli.sh concep- 
tion of law, accortling to all princi|)les of ack'ountancy hut 
by the Amendment Ai i of IU:5?i. llelsoiture hoiois luis been 
itnluded in irn me. tlui'. toneption cf law has to Oiange 
in order to .suit exigencies of a situation. 

In the Ohjeits and Keasons, the following o, turs: 

Tlo‘ I’ri\\ t’litoii il I ni Sli.iw i .i-r - 11 I T (’ ITS) 

li.K rult-il lii.it < 'Mini in i <>1 or 

!!•* ’ll fiM iti-iiiJi or innoit'H oi in |>ii\ iiii'itl 

tii .III iii-iiriiiK I (lolii \ or .Il (III- ,11 1 iiiiinl.iletl li.ilitiKi- fri'iii u (inv- 
f'tnnifiit I’r4>v kIviii liiml r ixiM not in ioi\ -• ll•'lnl‘ •>) tav.ilimi In* 
nguiiliil ini out '. Spiiitn l■\)■nl|ltllln llii'ii'iori' i> ‘•ii|ii‘ifltiuus 
anit dir |>lini'ion I*, dflrt^ni 

The als ve statement d«H’s not .seem to be (piite lorrecl. 
It is true that this view lias been ex|)resse<l by the •liidi 
cial Committee Init it is not a ruling it is hy way of obiter 
dictum. It is, therefore. in»t so forceful a.s is made to 
appear. The statement of ohjetts and reastiiis given in 
the draft Income-tax Pill has also no legal force. 

Pesitles, the very faet that .siuh an exemption whieh 
was Rtatutory up to March, H)39, bad liecn deleted by the 
amendment Act of 1939 would probably be used, after a 
lapse of time, as a strong argument indicating the con- 
trary view (t.e., these are items of income). Where the 
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law dow not give definite sanction, the queBti<Hi of inten- 
tion will be of little avail. To understand this point of 
view, the following are of interest : — 

In Balaji Rao vs. C.I.T., Madras, 1935, I.T.R. 461, 
it was decided that gratuity paid in a lump sum in lieu of 
pension was taxable. 

In PartingUm vs. Attorney General (1869) Lord 
raisu.s observed as follows : — 

“If the iXTHon soufrlit to be taxed eomes within the letters of the 
low he imivt be taxed however Rreat the hardship may appear to 
the jurlicial mind to he. On the other hand, if the erown seeking 
tt» recover the la.v, e.mnot bring the .subject within the letter of law, 
till' subject is free, however appaieiitly within the sjiirit of the law 
the ease might othnwise appear to he. In other words, if there 
he admissihle, in aiiv statute, v\hut is culled an (Hjuitahle eonstruc- 
tioit, eeitaiulv sur li a run -t met ion is not adialhsible in a taxing 
statute, when- .sou i .in >«iinpl_\ udheii- to the words oi the statute." 

For ttn answer to item 12 {page 3) Itefore 1. 4. 1939, 
section 4(3)(ri enuld have been referred to but with its 
deletion, the tase of Sh;tw Walltue wdll be referred. It 
i.s iidiuitted theie (hat commuted pension and some other 
allied incomings ate lapital without tho shadow.of doubt. 

(1) Pension monthly received is taxable. 

(2) (’oinimited pension exemjtt from tax. 

(3) Lump sum gratuities in lieu of pension are 
taxable (Balaji Uao’s case). 

(41 Gratuities ret‘cived as gifts may he exempt. 

(5) Accumulated halam-e includes not only contribu- 
tions and subscriptions but also interest thereon. 

Section 4(3) (vl). Any special allow’ance, benefit or per- 
quisite specifically granted to meet exjienses wholly and 
necessarily incurred in the performance of the duties of 
an office or employment of profit. 

NtiTE. — (1) Perquisite means “ any casual emolu- 
ment, fee or profit attached to an office or position in addi- 
tion to salary or wages.” 
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(2) Perquisite is taxable like salary, but the above 
“special allowance, Ixjnefit, perquisite, etc.” are exempt 
if the two following conditions are satisfied : 

{a) The nllowance must be sfiec'ifically granted to 
meet the extra expense thus causeil to the 
cniplovec and that extra expense only. 

(6) The expense incurred by the emfiloyee must 
Ix' wholly and neci'ssarily incurred in 
the performance of his duties as an 
employee 

ft i.s thus a que.xtion of faicl in each ca.se whether 
liou.se rent alhiwance or the value of rent free (pmrlers is 
exempt from the tax, hut the following examples will 
show the lines on which decLsion should l>e made ; 

ui) A i vuu'iuv « r H ^riiitit^il iii 

rurreiUY t>lht r lit* mIII to l,i\ on >alup of piit- 

freo quarler-t. 

I A Gi»\ t*riiiin‘iit Ii.is iIh ttj s in ](onihfi> , loil 

pnHPPil^ for sorni' inttitlh-. in tlio w*ai mil irrunU itn 

minintf^rial « rio^iu Jhhim* rrni iiliow ,inri*s nr itoit 
quartor^ in Ui*' plain to vt I uK it |uo*<*m1s with tin’ nlijci ( 

of providing f<»r th*' UMintrOaiu r t*f tin* ujnl Iho ,iJ J»»u jin «• 
or value td rtnt-fne qinirtir^ >\ill Ki* i \mipl 

(f) In all uhere lent-iiei* Ikuihi’h Imin part t*f ilu* ptT- 

4|ui^Ue» of an enipIoMM, the i a-h v.due nf sin h a h*'UM* i<i the 
fKHUpier need nut orduMnlv he deeitiMl tt» le nioie than 10 |»er- 
<‘ent of the salary of the eiiiployt‘'\ 

id) The “Delhi inovinf^ alh»wa]iie“ and “Delhi tamp allow- 
ance’' are exempt. 

(c) fHHnerg and f»ther raiikn uf Uie Army in India (British 
and Indian) are exempt from tax ho fur uk the ftdiuwing ullowaneeH 
are concerned; — 

Mesivsinf;^, syce, f<»rage, meal money and clt>lht]ig allowant'e, 
outfit allowance, horse allowance, tentage, travidling, 
etc. 
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•aottM i<S)(ftl). Casual gains : 

Any receipts not being receipts arising from business 
or the exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring nature, or are 
not by way of addition to the remuneration of an 
employee. 

The following two conditions must be satisfied before 
any income or profits can be exempted as casual : 

(1) they must not be the proceeds of a profession, 
vocation or employment, or arise from 
business, that is, from “ any venture or 
concern in the nature of trade, commerce or 
manufacture," and 

(*2) they must not be annual. 

Both these conditions must be fulfdled. The exemp- 
tion also is specifically not to apply to any gratuity to an 
employee for sen ices reiulered so as to avoid the possibility 
of any andiiguity in <‘onnection with the use of the word 
” gratuity" in .section 7(1). The following are illustra- 
tion.s of the effect of the provisions of P<H.tion 4(3) (vii) : 

(1) .V purrliH'i*' u houM’ witli a vii*w to n*-s"lliiijf it at a 
jimtit IIi'« profits from the fr.iiis.K tion iirc liablo to inooine-lax 
O'Vfii ulfhiiii);li it bf un insolafod transacfioiii. B purchases a 
lioiiso tor bis own rosidonoo and lator on soils it at a profit. His 
profit is nut llaldo 1o tho (ax. 

(2) A wins a jirizo in a lottory or a but on the rnoe-eourse. 
His receipts ilierefroin are not taxalde. B is a bookmaker. His 
profits from beftiujr are taxable. 

(Il) A is a ])ride'..sionul be({’(j;ar. His receipts from mendicancy 
are not exempted from the tax hy this snb-seelion. 

(4) A makes a practice of speculatiuft in the purchase and 
sale of shares. His profits therefrom are liable fo the (ax. B 
purchases Indian AVar laian ISKSf — 1947 at 9r> redeeinalde at par. 
Thu premium received on ledemption after a period of years is 
not liable to the tax. On the other hand the yield from Treasury 
Bills arising from their issue at a discount and repajTnent at 
par ofter 12 months or suiue shorter period is liable to the tax under 
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sei^tioii 12, tlioui^h m thirt yieltl in nut the tAX ii not 

(liuiuiied ot the siniree uniler siH'tion 18(3). 

A man wiitts u hook. Hm reeeiptt» fnmi itti erfle oi^ 

taxohle. 

(Hi Lump sum le^miuen are exempt; unuuitieH jfrnnted under 
a will aie not » vtuiipt tl T.M.) 

For an aiKswer to item^ 9, 10, 11 (pp. 2, H) it should le 
referred tn casual intome They are not taxable 

In t’ r T nuriiui rv J 1 Milne, lim. I T.R 25, 
the ( nse was as follows : — 

In I *tn>j*h‘i.iiu*u a tU Us lO.H'O inhuiuetl hy the 

asse'HM*** to a ntinni},^ on^»nieer lor woikin^ MTtaiii nnios the latter 
pounced to [»a\ the *“-ee in the i \eiit ol the imneH heilii^ Kolrl, 
a sum ei|iial to one-tlitnl ol the total i oiisnloratton whuh he iiii^hC 
rsti\e h\ the '‘al> <1 all the tniiunir ar< a** held l»\ hint The 
nunes were '^ohl lUid uiolei thi^ aiTK enu nl the assen^ee r«‘UU\ed 
tahtlttO in • .I'^h and 'h.ues if the f ni valiu of itl.i on liuHuite- 
tu\ wa*> < laimed from the a^n. on the amount of t* tt^NKt ' 

Held, that i whith liad atiriotl to ihi a'^s hv,*, did not form 

pai( ot the pioiit** m ^’ain^ ot anv htiniio «aiiHd on l>\ the 
ii^nes-^ee wilhin •'♦stion lO of ihi lioome-du\ Vi 1 , mu «.»•< it profits 
or LTaiii" ‘d'lUtd tiom otio i -oiin within -Mtion 12, it wan ii 
iejiei[»t. not h» ini; a ri*tij»i ari'*in;f Irom huHinis«^, i»t a » a-^ua) and 
non-rt ( ui 1 ini; naturi witinn «.«»tiou t( m > of ihe lii*ome‘Ta\ 
Ai*t, and a-* sm h nr*t to imoim-'fax. 

tuitloi, that tlo I't ot H-» loO. whnh iini-t m«om[ian\ 
un ap[dik alion toi i* f* n ih » ntoh r sm tmu (*(n2), liiu»me-Ta\ Aet, 
foiin** part <d tlo «OHt<H ot, and iiuidtutal to, the it tt it nee, whiih 
the etmit in tliHUiom maN awaid tn a proper < ase to tlie 
asM'HHee 

When an emplojw o alMiut lo "O a »iratiiily, he should 
see that ht* j'ets it as a ^ift. as a token of }<;ratitude or merit 
(not past ser\iies) in wlinli case, it should he rej'ardeil as 
a rasiial gain. 

Section 4(d)(Tiii). Agrieultural ineonie. 

This has been disc-nssetl in Section 2 

Section 4(8) (Ix). Any income received by trustees on 
behalf of a recognised Provident Fund. 
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lf«to: — 

(1) Definition of “Recognised Provident Fund” is 
given in section 58A, etc. 

4A. Fer the punioeei of this Aet— 

(■) My individual is resident in British in any year if he — 

(i) is in British India in that year for a period amounting 

in all to one hundred and oighty>two days or more; or 

(ii) maintains or has maintained for him a dwelling plaoe 

in British India for a period or periods amounting in 
all to one hundred and eighty-two days or more in 
that year, Md is in British India for any time in that 
year; or 

(iii) having within the four years preoeding that year been 

in British India for a period of or for periods amount- 
ing in all to three hundred and sixty-five days or more, 
is in British India tor any time in that year otherwise 
than on an occasimal or casual visit; 

(b) a Hindu undivided family, firm or other association of 

persons is resident in British India unless the control and 
management of its affairs is situated wholly without 
British India; and ... 

(c) a company is resident ih British India in any year (a) if 

the control and management cf its affairs is situated 
wholly in British India in that year, or (b) if its income 
arising in British India in that year exceeds its income 
arising without British India in that year. 

4B. For the purposes of this Aet— 

(a) an individual is ' not ordinarily resident ' in British India 

in any year if he has not been resident in British India 
in nine out of ten years preoeding that year or if 
he has not during the seven years preceding that year 
been in British India for a period of, or for periods 
amounting in all to, more than turo years; 

(b) a Hindu undivided family is deemed to be ordinarily 

resident in British India if its manager is ordinarily 
resident in British India; 

(0) a oompany, firm or other association of persons is ordi- 
narily residsnt in British India if it is reeidMt in 
British India. 



144 


INCOME-TAX LAW AND ACCOUNTS 


Control and Management. — I'he para 31 of the Report 
of the Royal t'ommissiou on the Tncoine-lax in England of 
19:J0 runs as follows ; — 

“Hrirflj it niiiy 1>f stated that a wlterwer it may 

1»‘ im'ori«>rafi‘il. i- ileeined to wide at the plur** from wliirh the 
effective roiitiid of its opciutinaa in cxcni'cd. Wher« iln wat of 
control i' withiti the 1’ K the coiiipuuji, in the same way aa any 
other Hriti'h Ixcsiileiit, is li ildc to he asM's.sed to iiicotnc-tux on the 
profits of the whole ot it' iradiii); operations, whetlcr thej «r« 
eaiiietl on within tin’ I K ‘-r el-ewh-te ” 

111 the ease of joint .sttK'k t'ompanies ineorporuloti in 
England, thoiigli it ma\ he sliown in niany eases that inan- 
agenienl is in India, still, the Itntad fact eannot K' ignored 
that the et htrol Ill's in r.K., I't'ianse, the shareholders 
meet in the Annual tleneral meeting in T K.. for linal 
dis|K)^al of ail iin|Hiitatit m.itter.s of administration and 
|)olieies. 

Definitions ; 

(1) An iBdlfldua' Is Resideot in Hritish India, 

fa) if he i.s in Hritish Imiia in f/i'tf tft'nr for 
da\s or more, or 

(h) if he inaintaii.s a house in Hritish India f r Ih2 
day.s or more and is in Hriti.sh India for any 
time in thnt yar: or 

(o) if he is in Hriti.sh India for 3(Ui days ttr more 
within the four years preeeding that year 
anti i.s in Hritish India fttr any time in that 
ynr (except on a casual visit) 

Note- - (/) The as.seasee must in every case Ite in Hri- 
tish India in the year of assessment. 

{it) Two conditions have to lie satisfied in each of {h) 
and (c) above. 

(ill) Occasioral or casual visit will not bring the 
visitor within the mischief of (c) above. 
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(t«) The expression ‘any time’ should be noted. 

(2) A Hindu nnditidsd funily, Firm or other asso- 
ciation of persons is resident in British India unless 
the control and management of its affairs is situated wholly 
without British India. 

Notb, — (i) Any insignificant part of control exercised 
from within British India would decide that it is 
resident against any amount of control from outside 
British India. In other words, to prove against residence, 
one has to jirove that there is no control from British 
India. 

(//') Thus the jilace of the karta of the family is very 
inip^irtant. 

(3) A company is resident in any year 

(a) if the control is wholly in British India in that 
year, or 

{l>) if its income arising in British India exceeds its 
iiutune ari.sing without British India in that 
year. 

.Note -(11 Residence to lie determined from year to 

year. 

(2) I'nlikc Hindu undivided family or firm, etc , any 
insigniiicnnt control or nominal management from outside 
British liulia (say, from native states or England) would 
bring the conijiaiiy out of the clutches of this section and 
thim make it “non resident." 

I'his iHinfers a distinct advantage to a large number 
of (‘oiiipaniea (Tea i-ompanies, Banking companies, In- 
surance companies. Mercantile houses incorporated in 
England where generally lies the nominal or some control) 
so as to put them lieyond the mischief of the definition of 

‘Resident*. 

F. 19 
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For the purpose of taxation of a company it does not 
seem very reasonable why the control and management 
should l)e the only factor determining reeidenco and not the 
place where business is cnrrieil on. 

4B Definition of “Not-ordinarlly Resident*'. 

(1) If an individual has not l>een resident in llritish 
India in H out of 10 years preitMling that year, or 

(2) If he has not during the 7 years preceding that 
year been in British India for a period of or for |)eriods 
amriinting in all to. more than 2 years. 

Note.- -(a) First part relates to londitions of resi- 
dcju-e. Each financial year is lonsidere^I ^eparately ; odd 
periiwl.s will i.ot be aggregated 

(fi) Second part relates to hir> pbysii al f»re>-ent e Odd 
|>eri(xl.s will le aggregaUnl to see whether the total conies to 
24 months. 

Iloferring to (tt), minimum }>eriod of slay every year 
for resideme {uir(>oses is G months or more. Hence to 
avoid leing re.Mdent an as-esw is to stay e\ery year. say. 
just a little les.s than G nioi ths. S() liis Kttal periml of 
stay may l>e. at the maximum, just a little lees than 4J 
year-' f.ikewise. the other coi-dilituis of residerue 

Referring to (//). his fdiysical (iresei.ce not amounting 
to 2 years during the last 7 years fie may be tei lmically 
resident for a number of yrar.« even all the 1) years 
still, if he can jirove that during the last 7 years he is 
physically present for n(»t more than 2 years, he will le 
regardetJ ‘not ordinarily resident.' 

Now to discuss the positive form, riz., ordinarv’ resi- 
dence, the two alternative conditions will, by ordinary rules 
of logic, be cumulative; that is. both the wnditions of 
residence and physical presence have to lie satisfied. 
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Suppose an Indian trader doing business in South 
Africa comes to his ancestral house every year for a month, 
he may have technically become resident every year and 
for 9 years, still, he will not be ordinarily resident until he 
can prove that he has also been in British India for over 2 
years during the last 7 years. 

Conversely, if another trader can show that he has 
been in British India for more than 2 years during the last 
7 years he will be ordinarily resident if can also prove that 
he has been a resident (according to 4- A) for 9 years out 
of ihe preceding 10 years. 

It may l)e repeated here that to prove an individual 
“ not ordinarily resident,” one of the two londilions has 
got to Im? fulfilled. It is only when an individual is to get 
the sUitus of “ordinarily resident” that ihf two condi- 
tions must he at once .satisfied. 

Regan! ing the sweep of a.‘'sessment. it will lie im- 
mensely more advantageous if the whole scheme is first put 
in its bare minimum shorn of legal complexities. The 
three classes are a.s follows; — 

(1) Non resident. 

(2) Resident and not-ordirarily-resident. 

(:i) Rt'siilent and ordinarily resident. 

(1) A non-resident will l>e charged 

on all income arising or received in British Irdia. 

(lie will have to pay no tax on hi.s income arising 
outside British India irrespective of whether any portion 
of his income abroad is brought into British India or not). 

(2) A reaident, who is at the same time not-ordinarily- 
reildent, will lie charged 

(fl) on Ihe same income as a non-resident (above). 
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(b) on any income arising abroad from his busi* 

ness controlled in India (including Indian 
Slates), plvs 

(f) on any income arising outside British India if 
it is brought into British India. 

(3) A resident who is also ordinarily-resident will be 

charged 

(a) on the same income os a resident and not-ordi- 
narily- resident (above), plus 
(h) on any income arising outside British India 
which is not brought into British India after 
allowing a deduction of Ks. 4.500. 

A Resident therefore pays: — 

(») on income arising or received in British India. 

{h) on income arising abroad fnmi his hu-siness 
contrr>lle<l in India (including .'stales). 

(c) on iniome arnsing ouLside British Iinlia if it is 

bntught in British India, 

{(f) on income ari.sing outside British India which 
is not brought into British India with a 
deduction of Rs. 4,500. 

Note. — (1) For the basis of calculating the tax, the 
non-residenLs are divided into two classes as |x*r seed ion 
17;— 

(«) British Subjects, 

(/>) All others. 

(2) For 1940-41 assessment, tax will be levied on the 
greater of the two following : — 

(») All other income arising outside British India 
in the previous year even though it is not 
brought into British India; 
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(ft) All amounts brought into British India during 
the previous year out of income which accru- 
ed before the b^inning of such year and 
after Ist April, 1933. 

Section 5. 

Income-tax authorities are the following; — 

(1) Central Board of Revenue. 

(2) Appellate Tribunal. 

(3) Commi.ssioners of income-tax. 

(4) Assistant Commissioners of income-tax. 

(«) Api>ellate Assi-stant Commissioner. 

(ft) lns|>ecting Assi.stant Commissioner. 

(5) Income-tax officers. 

(!) The Central Board of Revenue is appointed by 
the Central (lo\ernmcnt This Board frames rules and 
instructions in interpretation of the pnivisions of the Act 
and is entrusteil with the general administration. 

(2) r»-A. (New .settion which will come into force 
liefore 1 4. 41). Milt' Apjiendix. 

(3) Conimt.ssioner of income-tax is the head of the 
Income-tax Department in a province. He is appointed 
by the (iovernor-Gencral in-Council. 

Special Commissioners : — 

Ch-er and altove the Commissioners ap|X)inted for local 
areas, the Central Government may appoint not more 
than 3 Commissioners to do special kind of work without 
any reference to area. The work will be mainly co-ordi- 
nating any other special and important cases, 

(4) Assistant Comniissioners and Income-tax Officers 
are appointed and dismissed by the Central Board of 
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Bevenue. Assistant Comiuissionsra and Income-tax 
Officers hare the right of appeal to Governor-General- in- 
Council. 

Appellate Assi.stnnt ConmiiK.sioners whose main duty 
is to hear ap()ealH are plai-ed direi'tly under the (ontrol of 
the Central Hoard of Revenue hut this does not mean that 
the C. H. R. has any |M>wer to issue instructions aUmt 
appellate fuiutioii.s. For day to day administration, how- 
ever. it seems they are under the Commissioner. 'I'he 
[Kwition of the Commissioner in relation to the ap[)ellate 
Assi.staiit Comm i.ss idler .seems somew'hat unsatisfactory. 

In.sjiectin" As.sistant I'ommissioner’s duty is evecutive 
and will work iitiiler the dirtHtinn of the INuiimi.ss inner 
All others are uriler the Commissioner. 

(o) Income tax Officer’s main duly is to make assi'ss- 
nient within a spiviliefl territorial limit 'I’liey are in 
immediate control of the offiie and are ri's(M)nsih]e to the 
In.sp«M ting A.ssi.stant Coiiiniis.sioners 

Section 5-A. (See .Vppendix). 

Mr. Chariders .xaid in the Council of State;- - 

“Thf iiitintiiMi 111 liiivi- ii|>|ii-uU licunl In ll■■l|l li< h <i( t»i< 
mendier-t ilruwii tmni the trdmnal Miorli umilil In- u kwiii nt ptuii-l 
and oiu* jiiilii i.d infiiiluT woulil -it witli one an iniiiluiicx iimidMT, 
»o thal «h>n a ium- ranii- up uliiili di-alt uitli ihttuult pututn iif 
an i>unlitiii‘> i>r of tm-innui ;r<->itT.dly , tlu- i'\)u«riviin‘ anil know- 
Iftlfrc »f till- ill roiiiilani y tnenilK-r uould )m' a\iididil«<, while nf 
rourHe, i>n p<iint<i of law therii wntild lie the I'Viierii'ni-i' and learnitift 
of the judicial inenihi r. I'nivimiui it made for referrinjr to the 
President nf the Trihunal of any ease in ahich there i< a difference 
h4>tween two inendiers heurinir an u|ipeul niid (he I’rcxident can 
then refer the mutter to other memher<i and take a majority deci- 
sion. The precise rules for determining the manner in which 
that should lie done have not heen laid down* they have Iwen left 
for the President to make himself. Now, one hig difficnlty which 
was fec.red when tLes«> proposals were first mooted was that there 
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will ht Itundredfl and thousandfi of appealn, some of them ▼ery 
<»sinali^ which would ico from the Assistant ( oinmifsioner to the 
Appellate Tribunal. I may say at this sta^e that the intention is 
that the various l^enches should sit at the .^ame time in different 
parts of India, so that one will le sitting in Pomhay, one in 
Calcutta and perhaps another in Madras. Thus, in various parts 
of the country these gniups of two would licaring appeals at the 
lume time. It was felt that the Tribunal would be flooded out by 
these appeals and I hat »<oi]ietbiijg must be done to prevent that, 
otherwise the increase in the number it members necessary to hear 
the appeal.s uould be k» ^reat as to make the •^eheiiie altogether too 
costly. To get over that, the jiroposal is to provide tor a fee 
or Us, KM) for every aitpeal to be taken lo the Tribunal. The 
asHew*^ee eontianc*'', of lour^'c. to have the liiibt witlaait any co^t 
ot going to tile i laiil Coiniiiissioio r, w)io in lutiue will dn 
iKdliiiig Ijut lieur tlo* a]t))ealH and it expected that he will l>e 
able to do ‘*nl stantial ju^tn*** in all oidinurN “simple cases. Thai 
will mean tlmt oii!\ tlms** « a‘'es in ubidi w \er\ Ltrge ]M)int of 
'Oib*«tanie r>r a very iliflicnlt pmnt of 1 iw arises ^^ill, in faid, go 
to the \pfiellate Ttilniiutl. That co^^e^JKmd'^ very largely, 
almost exactly, tc» the system of the Special ('ommisbiouers in the 
I riite<l Kingdom. T\ errs the special Com in i’^M oners are a full- 
t tio IumIn as loMe and tlie^ yo on lours in (owns all over I lie country 
«ii d It IS a )ot only fairly large .tnd important eases to 

rtaeh that stage. 1 tliiiik 1 hii\e explained eveiytliing that need be 
explained on tb.it 1 nbunai * xee]>t po^dbly this that the Trilunal 
Hill not in an\ '•en'^e lie eider the eontnd i»f the ('ommissioner as 
it is going to be an entireiN ‘separate jinliidal IhoIv and for that 
rtNison (lie iiirlit is gi\en to the Iiimme-tax t tflii er himself to lodge 
an appeal against the deetsion t»f either the present Assistant Com- 
inisHioiier or the Appellate Tiibnnal. His appeal against the 
Appellate Assistant (Hiiiiiiissioner*s decision would, of course, be 
on the instnictions of I is Coniinissioiier of Incoine-Ux' and 
and Hoiild follow the same eourse us that of an appeal by an 
asseswe. The further stage will, of course, he nothing more than 
the reference to the High <‘ourt on a poll i of law in the same way 
as a point of law ean now le nfirred hy the ( ommissioner to the 
High (Vnirt. I think that is all 1 need say about the Appellate 

Tribunal/^ 

Fop other particulars, see “IJeneral Hints to Asses- 
sees’* towards the end of the book. 
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4mu g, CaM m pr»9khd fey MIf AM, tl» ftttmktg 

hmk ot i $tom§ , pnlitt amf gMim, alialf to atorfaaMa to kmm»» 
tax in tto mannar barainaftar anMarii^ nanalift'- 

(i) Salariak 

(ii) Intaraat an aaniritiaa. 

(iii) Inooma fram praparty. 

(iv) Prallta and gaint of butinoao, pre t a w ia n or vaaatian* 
(«) Incoma from otiiar aouroM* 

As sources of income are tiifTerent in elmrniler, it is 
ju'eessary t») have «inio f'roupings. Tlip pnaws of arriv- 
ing at tlie assessaMi* income in each case is different 
because deductible allowances have naturally to l)e and 
actually are different in kind. Moreover, the bases of 
assessment are of lUHcssity different and income from one 
souR'e may lH*ar deduction at source, whereas the imtime 
from another may not iK'Ur that diNluctinn at source but 
taxed after the a.ssesstv has rpt‘cive<l them. 

Soc. 7. (1) Tht tix shill bo payiMo by an miiwm undor tbo 
hold "Silirios" in rospoct of any nliry or wigoii aiy annuity, 
pansion or gratuity, and any fees, oonunisaions, perquisites or 
profits in lisu of, or in addition to, any salary or wages, which art 
due to him from, wtwther peid or not, or are paid by or on behall 
of, the Crown, a local authority, ■ company, or any ether public 
body or assodatien, or any private amployar; and for the purposoi 
of this aub-sa ct ion advances by way of loan or otherwise of ineonM 
chargoaMo undor this head shall be daomod to bo salary due on 
the data whan the ndvanoa is rooeivad; 

Providad that the tax shall not bo payable in rospoct of any 
sum which the asicssca by the conditions of his employnisnt is 
roquirad to apond out of his ramunoration urtiolly, naoatsarily and 
axclusivsiy in the parfomianoe of his dutias; 

Providad further that the tax ahall not be payable in rospoet 
of any sum daduetsd from tbo salary payable by or on behalf of the 
Grown to any individual, being a aum doductsd in aoaordanoa with 
the eonditiom of hit aorvioa, for the purpoao of soouring to him a 
dofsrrod annuity or of mahing pravisHm for hit wife or chiMron, 
pr o vi d ad that, the sum so d eductod shall not oxoood ono^ixth of tbo 
saianr; 
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PravWtd fwtlMr that «Imi« tax it daduetiMa at tha aaavaa 
uadMT aaetian id, tha aaaaaaaa ahail aat N aallad iipaa to w tha 
tax hhnaalf unlaat ha haa laoaivad tha aatary withoMt aiioh 
daduetiaai 

Explanation 1,— Tha right of a paraon to oooupy fna of rant 
aa a plaoo of raaidanaa any pramiaaa provided by hia amployar ia 
a parquiaita for the purpaaaa of thia aub-aoetion. 

Explanation 2. — A paymont duo to or rooaivod by an a a aa ai ea 
from an amployar or former amployar or from a provident or othor 
fund at or in oannaetion with tha termination of hia aanploymant, 
whether or not tha employment ia than terminated or to bo 
terminated, ia to tha extant to which it dooa not oonaiat of oontribu- 
tiona by tha aaa a aa aa or intaraat on auch contributiona a profit 
rooaivad in liou of salary for tha purposes of this sub-section, untoas 
tha payment ia made solaly as compensation for loos of apnploy- 
mont and not by way of ramunoration for past aarvioas: 

Provided that nothing horoin contained shall render liable to 
Inoomo-tax any payment from a provident fund to whiidi tha Pro 
vidont Funds Act, 1P25, applies, or any payment from a rooogniaod 
provident fund within tha meaning of Chapter IX A if such pay* 
mant ia exempted from payment of inoomo-tax under the provisions 
of Chapter IX A, or any paymont from an approved superannuation 
fund within the meaning of Chapter IXB made on the death of a 
beneficiary or in lieu of or in commutation of an annuity, or by 
way of refund of contributions on the death of a beneficiary or on 
his leaving the employment in connection with which the fund 
is ostablishod. 

(2) Any inoome which would be ohargoable under this head 
if paid in British India shall be doomed to be so ohargoable if 
paid to a British subject or any servant of His Majesty in any 
part of India by or on behalf of the Crown or by a local authority 
ostablishod in the exereise of the powers of the Crown Ro- 
preoontativo or the Central Government in that behalf- 

Section 7(1). 

Note.— ( 1) Salary includes amounts paid and 
amounts due which remained unpaid in the previous year, 
and also any extra amount actually paid unless it has been 

assessed in an earlier year. 

P. ?0 
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(2) Advance of salary is deemed to be salary due on 
the date when the advance is received. 

(3) I.T. and S. T. are deductible under section 18(2) 
on the amount ai'tually paid ; any amount escaping will be 
directly assesml on the employee. 

(4) Tax is not payable on allowance which the assessee 
is requiretl to spend by the conditions of his employment 
irholly, necessarily and erchtsirely in the performance of 
his duties. Horse allowance, Cyilo allowance or even 
Motor Car allowance will be coveretl by this. 

(5) By explanation 1, a rent free house provided by 
employer is a perquisite and heiue assessable. 

(6) By explanation 2, the following are to l)e taxwl : — 

Lump sum payments (other than payments made 
solely as (ompensation for Iws of employment) 
received by an employee from an employer or 
former employer or from provident funds 
(which are neither provident funds under Pro- 
vident Funds Act of 102;') nor under rec»)gnised 
provident funds) whether or not the employ- 
ment is terminated or is to be terminated. 

This provision makes inoperative the Prix’v ('ouncil 
decision in the ca.se of B. .T. Fletcher, lb37. I T B 42S. 

(7) But the following are not to l)e tt^xed : — 

(1) Any payment from a Pn)vident Fund to which 

P/F Act 11)25 applies. 

(2) Any pavmcnt from a recogni.sed Provident Fund 

(chapter IX- A). 

(3) Any payment from an approved superannuation 

fund (Chapter IXB) made : 

{a) on the death of a beneficiary, 

or (b) in lieu of or in commutation of an annuity, 

or (e) by way of refund of contributions on the death 

of a beneficiary. 
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{d) on his leaving the mploymoit. 

Section 7(2). 

“This Bub-«eciiim, i.e., Section 7(2) makes chargeable, 
under ibis head, salaries paid from Indian reTenues to Oovera- 
ment employees in any part of India, and salaries paid by a local 
authority established in exercise of the power of the Oovemor* 
General in Council. All servants of Government or of such local 
authorities are, therefore, liable to pay tax on their salaries if they 
are employed in any part of India, and irrespective of their 
nationality". [I.T.M., Para. 37(i)]. 

Abatement under section 7(1) Proviso and under 
section 15( 1 ). 

Section 7(1) . Proviso : 

Amount deducted from one’s salarj’, under the author- 
ity and with the permis-sion of the Government for the pur- 
pose of securing a deferred .annuity to him or making 
provision for his wife and children. 

Section 15(1). 

Amount paid hy one to an insurance company in respect 
of an insurance or deferred annuity on his own life or on 
the life of his wife. 

Amount pai<l hy him as a ('ontribution to any of the 
Provident Funds (under Pi’ovident Funds Act 1897 now 
Act XIX of 11)25 and also under Provident Insurance 
Societies Act of 1912). 

Provided the total abatement claimed does not exceed 
one-sixth of the total income and thig^Jlh must not exceed 
Rs. 6,000 in the i a.se of an indivicTuai and Rs- 12,000 in the 
case of a H. IT. F. 

Notb —T he abatement does not apply to super-tax, 
i.e,, super-tax is levied on the total inrome undiminished 
by any abatements. 
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SMtimi 7(1) ProflM and Motton 18(1). 

A little confusion may arise as to the necessity of sec* 
ti<Mi 7(1) Proviso when there is the more comprehensive 
section 15(1) which includes not only 

(1) insurance on his own life or on the life of his 

wife, and 

(2) contract for a deferred annuity, on his own 

life or on the life of his wife; but also 

(3) contribution to any Provident Fund to which 

the Provident Funds Act 1897 applies or 
to any Provident Fund which complies with 
the provision of the Provident Insurance 
Societies Act 1912. 

The proviso to section 7(1) is meant to serve another 
purpose. While section 15 deals with insurance and pnj- 
vident fund deductions, the proviso to swtion 7(1) refers 
only to compulsorv’ deductions uiaile under the authority of 
the Government, not of ot!»er employers and such compul- 
sory deduction must ma exceed J of the salary 

Illngtration Si. 

The salarj' of Pmfossor Gurcharan Lai of the Luck- 
now L'niversity is Its. 1,200 p.m. 8" , on his pay is dwlucted 
for bis Provident Fund (scmi-Governmcnt Provident Fund, 
which comes under Act XIX of 1925). Find out the not 
sum payable to Mr. Lai per month and his liability to in- 
come-tax. 


Solution. 


GfOM ftainry 

ProTiflfiit Fund 

Incomp-tax diNluctfsI. 

At. I,200xl2-R». 1A400 

8% bring Ko. 90 p. in. 

Rji», SIZ'l'O Monihiy. 


1 96xl2-Bs. 1.152 

j R*. l,10M2-0ymrly. 

1 
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Total income of Mr. Lai : — 


(1) Salaiy ... ... Bs. 14,400 

(2) Examination fees ... nil 

(S) Interest on securities ... nil 

(4) House property ... nil 

Total Income ... Ks. 14,400 


Therefore average rate is 14-73 pies. 

Less Provident Fund Rs. 1,152 at 14-73 -Rs. 88-6-0 

(refundable to Mr. Lai). 

The monthly net salary receivable by Mr. Lai : — 

Rs. a. p. 

Salary ... ... 1,200 0 0 

Les.s Provident Fund ... 96 0 0 

1,104 0 0 

Leas Income-tax ... 92 1 0 

1,011 15 0 

If Mr. Lai de.sires that his provident fund refunds 
should l)e ailjusted again.st his monthly salary then he will 
get monthly ... Its. 1,011 15 0 

\<l.l ■ ... Rs. 7 5 10 

It-, l.oin I 19 

>’oTK. — In Itaiikp Itrhivri l.ul »■#. Conimissiimw ot Inrome-tax, 
Puujuh, I9«t7 l.T.H.Itla, tli«> l.nliore High t’ourt dwided that the 
italariea actually received during the j-ear would he taxed. Salary 
due hut left undrawn until 1st -\nril, would not be taxed. 

The new Amendment has made it impossible. 
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lUtutratum SS. 

Assuming Mr. Lai has the additional following 
incomes : — 

Ra 

Examination Fees ... ... 1,500 

Interest from Bank deposit ... 4,500 

Rent from house property (let out) ... 2,100 

His life insurani'e premiums axe Rs. 160 per month. 
Solvtion. 


Statbmxnt or 

PartieiilnrH 

(!) 

(2) Eiaminmion fee . . 

(3) Bank . . 

(4) Houw propfrtT : 

Rpnta . . 

l/t» for repniiN 

Tola! Income 

Average rale @ 1 9^91 piea. 

Tax on Iota! Income of Ha. 22, IfiO 
piea. 

Lwa L. I P, 1,920 . \ 

P/F 1,152 ... / 


Total Income. 

(>ri>«i> Inroin«>. Tai 

It. *, |>. Kl^ n. p. 
. . 14.4(X) 0 0 1,104 12 0 

1,500 0 0 
... A.'iOO 0 0 

Rs. 

2.100 

•VO 

l.T.Vl 0 0 

... 22 1.50 0 0 1,104 12 0 

@ 1901 2.296 14 0 

0 I9'«l 318 0 0 

1,978 5 0 


3,072 


878 0 0 
Pijrable. 
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Fcht an income of Be. 16,200 (monthly salaiy .being 
Be. 1,850) 


on the first Be. 1,500 
on the next Re. 3,500 at 9 pies 
Us. 5,000 at 15 pies 
Rs. 5,000 at 24 pies 
Be. 1,200 at 30 pies 


nU 

Be. 164 1 0 
Be. 390 10 0 
Rs. 625 0 0 
Be. 187 8 0 


Rs. 1,367 3 0 


Monthly tax is Rs. 113-15-0 being of Re. 1,367-3-0. 

The average rate of income-tax per rupee of income 

comes to -■* 10 20 pies. This is the rate at 

which rebate for life Insurance or provident fund pay- 
ments, etc. (or share from an unregistered firm or associa- 
tion of persons, etc.) is to lie allowed, whether the rebate 
is given each month, or wholly from one deduction or by 
refund at the end of the year. The average rate of I.T. 
on the whole income determines the rate at which refund or 
rebate is hi be given on dividends or interest on securities, 
the rebate Iving given fit the difference between the maxi- 
mum rate (or the rale at which tax has been suffered) and 
the average rate. 

SuiHT lax, when leviable, is calculated at the rate 
Laid down in the Finance Act. This is (in addition to 
I.T.) also deductible monthly from salaries. No rebate 
for Life Insurance, etc., is allowable in loniputiiig Super- 


tax. 


S. T. ratt* oi\ 
ni^xt 




IS 

ft 


on Balance 


Its. 


2o,(KKI 

nil. 

lO.OOt) 

1 aana. 

20.000 

2 annas. 

70,(XK) 

3 annas. 

75,000 

4 annas. 

1.50. WO 

5 annas. 

1,50,000 

6 annaa. 

7 annas. 
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ProYidsiit Fand 

For imx)ine tax |mr(>oses provident funds can be of 
three classes ; 

(1) ProvidejU Funds Act 1897 (XIX of 1926 as 

now known). 

(2) Ileioj^niseil Provident Fund (Chapter IX A 

of the Incline Tax Act). 

(;j) Private Provident Fund (/.e., unrecognised). 

Under Class (1), '.r , Pmviiknt Funds Act of 1925 
there are : 

(^/) List of Institutions approve<l under Se<1ion 8(2) 
of the P/F Act of 1926 

1. The Pa-%iriir IiiHtituti' 4»f lnili«i, Ka^Auli. 

2. The CiihuH.i I inprow intent Trihxinal. 

*1. A Court ui WartN. 

4, The Indian (Viitral ( oOon 

6. Tht* TriHti*«*** for thf Kurojioau Ilo«t|>ital for M^ntnl 
Disensifs at Bunt hi. 

6. The NatiohttI AnAinialion for ti'iimle iiioiliral 

aid to the womrn of India. 

T. A .itiihatril to a I' hi\ •'! rnUihli'^liod hy 

Statute. 

8. The Indian (*oat firadin}| Ihmrd. 

9. The T,ady Minto’n Indian Nursinjf A.^stKiatiim. 

1(L The Indian Red ('roH,H Stwiety. 

11. The Indian liUe (V»*^ ('oiniiuttee. 

12. The Madras* Provinriol llraneh of the Indian Bed Crotui 
Society. 

13. The Imperial Hank of India. 

14. The Bihar and Ori^isa Medical Kxatiiination Boartl. 

15. The Punjab University. 

16. The Institute created for the (oiitrol of emif^rani labour 
under the Tea DistricU Emigrant Labour Act, 11K12. 
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17. Tbe Bamhay Board of Film Ceitaors. 

18. TW Calcutta Univenity. 

IH. The Central Board of Irrigatioa. 

tK). The Uetterve Bank of India. 

21. The Trunteea of the Victoria Ifemorial Park, Bangooa. 

22. The BenarcK Bindu Unireniily. 

28. The Meilical Council of India. 

28. The Indian (NilTee (V«<» Commitlee. 

{h) (((kveroniPiU Provident Fund which runs as 
followtt ; — 

“tiovcrniueut Provident Fund” means a Provident 
Fund, other than a Kailway Provident Fund, 
constituted by the authority of the Secretary of 
Stale, the f'entral Government, the Crow^n Re- 
Ikresentative or any provincial Government for 
any ('lass or cla.s.ses of its employees or of per- 
sons cmjkloved in educational institutions or 
cmplovetl by tirkdies evisting solely for educa- 
tional purjioses. and referem-cs in this Act to 
the Government shall lie construed accordingly. 

{i ) K.nlwas Pro\ idem Fund which rums as follows ; — 

■ R. Illway Pnoident Fund” means a Provident 
Fund constituted by the authority of a railway 
.nliinliistration for any class or clas.ses of its 
cm|iloyees 

“Railway adinimsiration'’ means — 

[i) an} company administering a railway or tram- 
way in Hritish India either under a special 
-Vet of I’arliament or an Indian law, or 
under contract with the C'rown. or 

(//) the manager of any railway or tramway adminis- 
tered by the Federal Railway Authority tr 
by a Provincial Government, 

F 21 
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«ud includes, in any case referred to in sub-clause* 
(ii), the Federal Railway Authority or the 
Provincial Government, ns the rase may he. 

Contribntion by Employer and Bmployef^ (P/F Act, 1925) 

{a) The ammuilated balance at the crwlit of n sub- 
si'ril)er is exempt from both income-tax and super-fax. 

(ft) Employee’s lontrihution is free from income tax 
in the yearly assessments. 

(c) Employee’s lontrihution i.s not free fn)m Su[»er- 
tax in the yearly assessment. fi>r. super tax is levicil on 
the total income without any deductions 

Under Class (2) ontrihution by an employee is 
exempt from income-tax (not .Mi|»er-tax). 

('ontribution by an employer exempt in the bainhs of 
(he recipient from income-tax. but enters into total income 
to augment the rale (not exempt from su|ier tax) 

('ontribution by employer is aIIo\ve<l as a business 
expense in his pn*fil and loss ai'count 

Note - C’omlitinns for recognition should he imtiMl as 
in ('bapter IX- A of the Act. 

Under Class (8), t e., uiirecogiii.>ied or )tn\ate provi- 
detit funds, 

(«) in ease of irrevocable Trust, the whole of the 
income earned on or after 1. 4 :h) iiu1usi\e 
of interest on lioth employee’s and employer's 
contributions should be income taxed and 
super-taxed. 

In this case section 41 will apply. Where, in respect 
of income of the fund, the member’s shares are indeter- 
minate section 41— 1st proviso will apply and fax payable 
at the maximum rate. 
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Contributiona by employer are allowed aa a buaineaa 
expa^. In some eaaes, the mnployer charges the entire 
amount of hia contributiona aa buaitieas expense at the 
time of actual payment. This charge is allowed. This 
amount is then taxed at the hands of the recipient. 

Contribution fiy employee per month is not allowed as 
a deduction from toUl income or in other words, hia own 
contribution is taxed monlbly. Hence at the time of 
actual receipt of Provident Fund Account, his own contri- 
bution must l)e eliminated from the assesaee’s total income* 
(ft) in the (^ase of revocable Trust, the account is to 
he regarded as a Fund belonging to the 
employer. 

BnpennaiiaUoB Fund. 

Mr. Hhuliililtai J — Tlirre siuolbf'r of fund 

whic h H ii»r>n* cninmmn in the Tuitecl Kinsduin uml that in 
nluit in uiHr'd •«ii{H>ran]iuatiun fund. Thin h t-ollerted inort- or lt*n> 
on fht* Huioe hot instead of Ixdii^ paid out in lunip, a man 

on n‘tiriMin‘iil on aiuuiity or pi-nMuii for his life. It is differ- 

i‘iit f»om the rrovideiit Fund oiily in this ser-»e, that whereas in 
the latter raM» a man jr* iiiiinediatidy a lump Mini, in the case 
ot the annul t> the fund eontinues to pay it annually ihroujfhont 
his li jet ini*' rndouhiedly in the latter eaae the burden i> a 
htlle inoii" iifii*ven dejieiideiit on the louiTOvity of the individual, 
hut that iH purely a matter of internal adjustinent of a syatem 
inutiial inti riial airaii^einent between the employees inter se 
and iiUii the eiuplover to the extent of the latter's contribution. 
To the previ-dniM U\ way of exemption in the rase of Provident 
Funds it is intended now to add also a similar provision with refer- 
eiire to supetaniiiiation funds. 

Mr. S P. ('hanihtTS. — Now, the only other change of im- 
porlunre in relation to ineidentu* of taxation is the granting of 
exemption to certain superannuation funds. Pnder the old Act. 
pmvident funds which conformed to certain rules were treated in 
a special manner. Their own income was exempt and the contri- 
butions by ibe employee were dwlueied and contributions by the 
employer wen^ also deducted in arriving at his income. There 
were no corresponding provision for superannuation funds and a 
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a«w rhapUnr hu been inlmiui-ed to gint cor r«>»pon ding relief to, 
Bvpemonuation fuodB. Althougii tkis rlou’o* inirtMlucw on en> 
tirely new Chapter. I think there it nothing coulrorurtiol in it 
and I do not think 1 need any any more about it . 

•«. 8. Thn ttx tlMll to pgyaMt by m mmmm untor tto to«l 
"intinit oa MeuritiM" hi rw| n o t of tto hitorott raooivoMo by 
bin on ony toourity of tto Control Covommont or of ■ Provincial 
CovomnMnt or on dobonturoo or other toouritiao for monoy hniMd 
iqr or on bohalf of a looal avtbority or a oompany: 

ProvNM that no inoowo tai ohall to payaMo widor thio 
o o ot io n ^ the aMoaoo in r o o po ot of any auni dodiictoJ from ouoh 
intflroct by *41 oonnniooion by a bankor roaliiing ouoh intoroot 
on bohalf of tto oooooooo or in raipoet of any intoroot payable on 
mo n o y borro m od for tto purpom of invmtmont in tho aoeuritioi by 
tho amooooo aaoopt intoroot ohargoaMo under thio Act which to 
payable without Critioh India, not boing intormt on a loan isauod 
for publio aubacription before tho lot day of April, 1938, unloao in 
roopoot of intoroot which io oo chargaablo tax hao boon paid or 
doductod under oootion 18, or unloao there is a poroon in British 
India who may bo appointed an agant under oection 43 in roopoot 
of ouoh intoroot; 

Provided further that no i n oo m o tax ohall bo payaMo on tho 
intoroot roeoivtolo on any ooourHy of tho Central Covommont 
imnod or doM ar o d to to i n oemo- t ax free; 

Provided further that the inoo m o t ax payaMo on tho intoroot 
roooivablo on any oaourity of a Provincial Covommont iaeuad 
inoomo tan free ohall to payaMo by tho Provincial Covommont. 

Intoroot on ooonritiea 

The interest chargeable under this m-tion is the 
interest only on securities of the Government of India or 
of a local Government or on debentures or other securities 
for money issued by or on behalf of a local authority or 
company (debentures issued by associations, hrnis, clubs, 
etc., do not oome under this — they come under section 12). 

Note. — (1) If any direct expenses are incurred for 
earning the interest (e.g-, a man borrows a certain sum to 
purchase seenrities, the interest on the horrowefl money 
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should be regarded as expense) such expenses are to be de- 
ducted from the gross amount of 'interest in order to bring 
it to assessable income. 

(2) In connection with this source of income, tax is 
deducted at source at the maximum rate. 

(3) Income under this head is assessable on the basis 
of actual receipt. 

(4) The question frequently arLse.s as to whether the 
[trofil from sale of securities is an accretion to capital or 
income. If the former, it is not taxable, but if it is the 
latter, it is taxable. 

(3) It cannot he said that in every case, securities held 
by a hank are of the nature of the fixed capital. 

lu tilt’ ruM- <if Auirit»ur I'rudui'i- r.xrli.iiii'f, the Lahore High 
(’oiirt diH'iih'd tlmf the f.ii’tis of l■^e^\ <•n^e have to he eoiisulercd. 
It is U[i<ui the asM’snie to prove h> doiiiinentary evidenre or treat- 
ment III u< I'oiint'lMNik-' or in other uuyt that hi.- inteiitiou wa^ h> 
periiuiueiit|\ •kOl aside a Mini from the lloatiug eupit.il in whieh 
I ase it H'oiild not In- tavahle, othernise it will he tuMihle Iieing 
ri g.irdeil a* iiiennie. (10^7, I.T.H. .‘{07.) 

(d) .\n as!*essce ilejmsited (lovernment .set'urities with 
a iKink against an owrdraft granted to him. He claimed 
detiiuiion of intere.st jiayalile to hank fitim interest receiv- 
able from securities, 'fhis was not allowed. (Mahadeo 
Ashram Prasad r.v. I'.I.T., Bihar, 1927. 2. I.T.C. 281). 

(7) Where a l)usines.s carrying on banking receives 
dciKisits or loans in the course of its trading activities, 
the interest on these deposits and loans will be allowed as 
a tleduction from its entire income liable to tax without 
attempting at allocation of the borrowed money to invest- 
ments in tax-free and other securities. 

“Wlwn, huwevfr, lluTe is u definite proof oiot a mere infer- 
oDC*") that a certain sum was sperifirally borrowed by a Bonk or 
atinilar concern for the purpose of investment in tax-free securities 
and has been so invested, the interest on money so borrowed will 
lie set off against the interest on the tax-free seeuritiee only. lu 
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lilt' of (VoiHrnlivi* ittH'U'titii wbuHo linsint'iw iucoiun has been 
exfmptmt from ln& uiiiKt wetion (>0 of tlu' I nenmo-tax Act, a 
pittporiiunulf amount of iiitcroHl will Im* allowfil ii(raiii8fc the incomn 
fitHu iult'rfHl tut tu\f«l uml iax-fr«H* wfuriliott. Thin intwtl o’ill 
ht'ar Dll' ttami- proiiorlion to total intontitt paid a« tho capital 
inve»*twl in -ct tirilicH Iwar* to tha liitul workinff rupital."( 

8tli Ktlilion » 

('t) (li) Interest mi stfrling struritirs of the Govern- 
meet of Imlta or those issuetl hy Kn^Iish eouipaiites eiirry- 
ino (III liiisiness in Ilritish Iiitlia wouiii iip eharj^eahle witen 
such interest is received hy a holder of the seenrity in 
Hritisit liuliii. 

(/') Wlien a holder (>f such a sterling security is in 
r K . he is still chargeahle thougli the n'j/A/ to reretVe is 
in I'.K (liefore 1930. such ineoine was tint as.ses>ahle.) 

(r) When a holder of a seciirit\ of the (iioeiiunent of 
India is in 1'. K. ar.d receives the interest there, he is still 
liable to tax 

(9) Income tax free >ectiritUN are mit frtv from 
Suf>ertax. 

(Id) The fdlowing are entitelv e.xempttHi from the 
operation of the Act • 

(a) Yield of Post Ollice cash certificates. 

(It) Interest on dejKMiit in the Post OlVue Savings 
Hank. 

(r) Interest on Mysore Durbar Sev'urities 

{(f) Interest on stH'uritics held by Provident Fund 

(11 ) Super tax with respect to this head is not detluet- 
ible at source even if it exceeds the limit. 

(12) Interest on inconie-tax-lienring Government 
Securities (up to a face value of Its. 22,500) purchased 
through the post office and held in the custody of the Ac- 
countant General, Posts and Telegraphs, on account of 
any one assessee, shall be exempt from the tax but it shall 
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be included in the total income. This concession has been 
withdrawn in the case of all Savings Bank accounts with 
effect from 1st April, 1939. 

(13) Interest on securities re<*eived by a Co-operative 
Society is not exempted from the tax. Such interest from 
its investments is not profit.s contemplated by Government 
notification. (The Madras Central Urban Bank, Ltd., rs. 
(LI.T., Madra.s, 11)29. 3, I T.C , 357.) 

(14) Net income under tliis head may K* a iiei-’ative 
quantity. Set off is allowed 

(15) The only (lovernment Securities (other than l.T. 
free securities) from the interest on which Inwine tax is 
not dwlucted arc Trea.sury Bills. 

(Iff) With resjieit to (loverninent Securities; 

(a) When they are held by an Indian State, -the 
State i.s not as.ses.«sable to Income-tav or 
Sui)er tax except under the (Jovernn ent 
Trading Taxation Act ll)2ff. i e., unless the 
State carries on trade or Ivi.'-’iness. 

(h) When they art* held by Holing T’rini'e.s or Chiefs 
a.s their private proj>erty. they are exempted 
by Seefitm ttO 

(17) With re.‘’}>et*t to other Securities. / »■ , Imal 
authorities. Companies, etc.. 

(a) Indian State is exempt. 

(b) Ruling Princes not exempt. 

(IP) No income tax shall he paid on conunis.sion pa\- 
ablc to a Iwuik from interest earned on the security (i.f . 
hank commiasion deductible from interest on security). ' 

(19) No iiuxime-tax shall be paid on interest payable 
on money Imrrowed for the purpose of investment in se 
curitics (/ . intorc«t payable on money Ivirrowed for the 

above purpose deductible from income from securities). 



168 INCOmS-TAX LAW AND AC?C0IJNT8 

But if that int«re((t is payable without British India 
(lA>ans issued before Ist April, 1938, are not affei‘ted by 
this), no (leduetiou will lie allowed unless in respect of 
such interest, 

(a) Tax was already p»id by the recipient; or 

(h) Tax has been deducted under Section 18; or 

(r) lleiwery is possible from a person who is act- 
ing or who may be treated ns an agent under 
Section 43. 

Interest not chargeable under the Act has nothing to 
do with this settion e.g., interest |:>aid abroad in re8|>ect 
of a loan raised abroad which has been investwl abroad 
and not brought into British India. 

(20) The only (urrent tax free security of the t'eiitral 
(«(»vernnient i.s o I.r»an. llHa 55. 

Sac. 9. (1) The tax shall ba payabla by an aHaaaaa iimlar tha 
head “incoma from Proparty” in raapact of tha bona IMa annual 
valuo of praiMrly oonsisting of any buiWinga or landi appurtanant 
tharato of which he is the owner, other than sueh partionc of suoh 
property as ha may occupy for the purposes of any businaas, prafoik 
tion or vacation aarriad on by him tha pratita of which arc 
aaaaasablo to tax aubjaot to the foliawing allewa n ea s , nanwiy:— 

(i) whara tha praparty ia in tha ooaupation of tha owner, 

or whara it it lot to a tenant and tha aamar has 
undortakan to boar tha coat of rapoira, a cum equal 
to ona«ixth of lueh value; 

(ii) whara tha praparty ia in tha occupat i on of a tanant 

who hac undortakan to boar tha ooet of rapairi, tha 
dfffaranaa batwoan aueh value and the rant paid by 
tha tenant up to but net axoaoding onowixth of 
such value; 

(iii) tha amount af any annual premium paid to intura 

tha praparty against riak af dwnaga or daatnietian; 

(iv) whara tha property ia tubjaet to a mortgage or other 

eapHai efiorga, tha amo u nt of any intaraat an aueh 
martgaga or tfuurga; whara the praparty ia subjaet 
to an annual charge not being a oapttal obarga, tha 
■mou n t of aueh charge; whara tha preparty h 
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to a ipiMto*aMitf tba laNunt ef mmIi paMid 
rai^aMl afhan tiM p w ^i rt y has bssa sequirid, 
aanstmetod, npairsd. nmwstf or rooonstnietod 
with borrawod aipital, tho anoimt of any intwaitt 
pnifriMa on suoh otoitoli 

PiotHM that no allonraiioo riioil ho niado in m|Met of any 
intaraot or onnual oharsi payablo without British 
India and ohargosMo undsr this Aet, not hsing 
fntorost on a loan issuod for puUie suhsoriirtion lio> 
torn tto 1st day of April, 1988, oxospt intorsst or a 
ohargs on whioh tax has bosn paid or from which 
tax has bssn dsductsd undsr soetion 18 or in rospsot 
. of which thoro is an agant for tho psyss in British 
India who may bo a ii w i s d undsr ssotion 43; 

<«) any sums paid on aooount of land rovsnuo in rsspsct 
of tho property; 

(vi) in rospoet of oollsetion ohargos, a sum not oxesoding 

tho proscribed maximum; 

(vii) in rospsot of vaeaneioo, that part of tho net annual 

value, aftor deducting tho foregoing allowaneos, 
whioh is proportiwwl to tho period during whioh the 
property is wholly unooeupisd or, whore the pro* 
perty is let out in ports, that portion of the net 
annual value, after doducting the forgoing allow* 
anom appropriate to any vacant part, which is pf»> 
portionai to the period during which such part is 
wholiy unoooupied; 

(2) For tho purpooes of this seetien, tho expression ■'wmual 
valHO’* shall he deemed to moan the sum for whioh the property 
might roaoonably ho oxpoctod to let from year to year: 

Provided that, where the property is in the oooupation of the 
owner for the purposes ef his own residsnoo, suoh sum shall, 
for the purposss of this ssotion, ho doomed not to oxosod tan 
par oonL of tho total inoomo of tho owner. 

CS) Where proparty is owned by two or more persons and 
thoir roopsotive shares are delinito and aaoertainable, suoh 
parsons shall not in rospoet of suoh property ho aweti sd 
as an nsoaoiation of persons, but the share of eaoh suoh parson in 
tho hMonw from tho property as oomputsd in aeoordonoo with 
this sootion shall ho hwludsd in his total inoomo. 

F. 28 



ITO INCOME-TAX LAW AND ACCOUNTS 

Note- — (1) It is a sectioii under whiob the owner of 
immovable property is assessed (C.I.T., Burma rs. Kata- 
dan Suratee Bazar, 1920, I.T.C. 50). 

(2) While the ow'iu’r is assessable, “the mere existence 
of a di.spute as to title, even where a suit has been filed, 
cannot itself hold up an a»*essment’'. (Keshardeo ('ham- 
aria rs r.I.T., Bengal, 1939, I.T.R. 394. nllirining 
1937 I T.K. 24«). 

(3) “It may have the narrow and tec'hnical meaning 
of the full, ultimate and legal owner but if this wivs in- 
tended, it could easily have l»een expressed”. 

The alx)ve view ris., ownership does not nec'essarily 
mean full and legal ownership was held in Burma Kail- 
ways (‘o . ry. Secretary of State 1, I T.l'. 

(4) Whether owner should mean the legal owner or 

benehcial owner. In the case of Bombay, rs Abu 

Baker AIhIuI Kahaman 1939. l.T R. 139. the .settlor e'en!- 
veyed hi.s immovable pro{>erty to Mutwallis or Trustees 
by a deed of wakf It wa.s providetl that after mwting 
the necessary exi>ense«. the balance of income would be 
paid to the wife and children in certain pro|ioriions S«» 
long as children and remoter issues of the settlor remained, 
this payment would ccntiniic (this is ( ailed Wakf alal 
aulad). The Jk>ml>ay High (uurt held that the trustees 
were not the “owners” of the trust projierties and there- 
fore not taxable under Seel ion, 9. 

(5) The I-ahore High ('ourt did not agree with the 
above views of the Bomlmy High (’ourt and the Rangoon 
High (’ourt, and Justice Halip Singh of I-ahore High 
C'<ourt observed : 

“I aftTiv that lh<> word 'owner' i« not d(4inml in the Act and 
the word “owner'' might very well cover th(* legal owner, the 
etiaitaMe owner or evea tha owiter of a limited eataie out of a 
larger estate, BiN from all this, it would not follow that the 
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iscanbmt *f m impftrtible Mtate beconeB for tbe purpow of 
Smiim 9, Um owner of tbe property.” 

All that their Ixjrdshipg of the Privy Counril were 
thera cont'crned with, was the questiop whether in a parti- 
cular caae, the word owner should mean the legal owner 
or the beneficial owner and whether a particular benefici- 
ary oould be Raid to be the owner (C.I.T., Punjab, vs. 
Dewan Krishan Kishore. 1939, I T.R. 427). 

Annual Value: 

The annual value as defined by Section 9(2) is a hypo- 
thetical sum and no detluction on account of municipal 
tax is allowed. Owner’s share could certainly not be de- 
ducted (Krishna Lai Seal’s case 1932, 6, I T.C. 293). 

The Lahore High Court held the above view in Lalla 
Mai Sangham Lull (IWiO, LT R. 250). By this decision, 
the Lahore High Court overruled the decision in ('huna 
Mul Suligrain’s cn.se 

(6) Tax shall lie paid in respect of annual value of 
property onisisting of any buildings or lands of which he 
is the owner. It i.s only the owner who is liable to pay 
lax under this head Where a person derives income from 
house property which he holds on lease, such income is 
chargeable under section 12. Lands not attached to a 
hiiilding are not chargeable under this set'tion. 

(7) The expre-ssioii “annual value” means the sum for 
which the property might reasonably be expw'ted to let 
from year to year. The annual value is a matter to be 
decided entirely by the Income-tax Officer. Still the value 
fixed by the local liodies for rating purposes is a very im- 
portant factor for guidance, but it is not binding upon the 
Income-tax Offic'er. In fixing the annual value, the Income- 
tax Officer takes into consideration mainly the. lenta 
received from year to year. 

The annual value mentioned here represents gross 
valne. Where net value has been mentioned in property 
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tax bills, for assessment purposes, gross value has to be 
found out (net value is generally in big cities 90 per cent, 
of the gross). 

Koughly the following allowances may be given to 
arrive at the basis of assessment : — 

(1) llepairs not exceeding 1/6 of the gross value 

(obligatory). 

(2) Insurant'e premium paid against fire, damage 

and destruction. 

If the pm]ierty is subject to a mortgage or 

capital charge, interest payable on such 

mortgage or c harge. 

(4) Ground rent of pncperty payable if subject to it. 

(5) Any land revenue paid in respect of property. 

(6) (.'ollection charges actually paid not exceeding 

6 [XT cent of the gross value 

(7) Occasional vacancies should lie taken into 

aetount. 

(8) Interest payable on capital liorrowed to acquire 

the pro[ierty. 

Owner’s own residence under Section (9)2 proviso. 

(8) Whereas the bona fide annual value alone forms 
the basis of a.ssessnienl in the matter of house pro|)erty 
(meant for letting), in the case of owner’s own residence 
its assessable value is the annual value provided the 
amount does not exceed 10 [ler cent, of the total income of 
the asse.ssee. 

This proviso relieves the hard cases of those who have 
a big ancestral dwelling bouse without any substantial 
money income. 

It is difficult to put an ordinary interpretation to this 
proviso, for, according to the proviso, the annual value 
which is only a part of the total income depends for its 
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wo«rtai]Uiieiit on the whole. When a part depends on the 
whole (the whole always depending upon the independent 
parts) a difficulty is inevitable. The only workable method < 
would be to divide by 11 the income from all other sources i 
(including house property let out). This will give the net 
annual value of the dwelling house. 

lUwtratwn S4. 

Mr. K.'s monthly salary is Ks. 300. He received 
interest from War Loan securities lie. 1,502 (gross). He 
has two bouses: in one he resides, the annual value of 
which was estimated at Ks. 800, and the other is let out, 
the annual value being Ks. 000. Find out his total 
income. 

Statement of Total Income. 

1. Salary Rs. 300*12 ... Rs. 3,600 

2. Interest on securities ... Rs. 1,502 

3. House let out : — 

Gro8.s annual value . . R.s. 000 

•l.e«« 1/6 for repairs Rs 150 

- - 750 

Rs. 5.852 

1/1 1th of Rs. .5,852 i.s the net 

annual value of the dwelling house (net, t.e., 
after 1 /Oth <leducted) ... Rs. 532 

Rs. 6,384 Total income. 

Whether the net annual value comes to be Rs. 5.32 
from the total income as per the Act can be tested : — 

Total income Rs. 6,384. 

According to the proviso, annual value 
must not exceed 10%, i.e ... Rs. 638 

Less l/6th for repairs ... ... Rs. 106 

... Rs. 532 

^ ^rosa ttuiiual value of the let out house lei« repairs should 
be included in the total income. 
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Iltustratum SS. 

A man buys a house by borrowing Ra. 20,000 8% 

p.a. interest. The annual value of the house is Ra. 1,000. 

The asseasee will be alloweil to include in the total 
income loss of Rs. 200 arrived at as follows : — 

Annual value ... ... Its. 1,000 

Less charges thereon 6"» on Ra. 20, (XM) Rs. 1,200 

Loss Rs. 200 

In such a case, against the head ‘property’, will be 
included ‘—200”. 

lUtistrntion Sti. 

A owns 4 houses in one of which he live.s The other 
three houses arc let out and their annual value (as agreed 
to by Income-tax Oflfii'er) is fixe<l at Rs 0,000, Rs. 5,000 
and Rs. 3,000 The annual value of the icsidcniial house 
is Rs. 1.000 a.s per muniiipal valuation The owner in- 
curred the following exfienses - 


Fire insurants premium 

R-s 

125 

Repairs 

. . Rs. 

3,2(M) 

Municipal taxes 

. . Rs 

1 .500 

Land revenue . . 

... Rs 

70 

Collection charges 

... Rs. 

1.2tKl 

Owner’s life insurance premium 

... R.S. 

2.400 

Find out the total income of the 

assessee. 


Solution. 

Annual value of 3 houses let out 

... Rs. 

6,000 


Rs. 

5,000 


Rs. 

3,000 


Rs. 14,000 
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l4M deduotioiM allowed 


1/6 for repairs 

Rs. 

2,333 - 

Land revenue 

Rs. 

70 

Fire insurame premium ... 

lis 

125 

Ctdleciion charges 6% 

R«. 

840 


Rb. 3,368 
Rs. 10.632 

Add net annual value uf the 
dwelling h(>u«e Ijein^f 1/11 ... lia. «67 

Total income ... R,s. 11.599 

Note. (1) Munu'ipal taxes are not an allowable de- 
li lut ion. 

{2) After calculating the tax on the total income, a 
relief has to lie given on the amount <tf premium at the 
averagi* rale of lax. 

(3) Legal exiM'iLHes incurred in retxnering rents from 
teiuiiits should lie treated as a |)erniissible deduction in- 
clmled in nil lection charges subject to the following 
conditions :■ - 

(»/) Only net legal expenses, that is, expenses after 
deducting any costs recovered from the 
(ijiposite parly will l)c detlucted. 

(/>) The actual expenses incurred in excess of the 
aists deducted will be allowed in the year in 
whii-h the decree is passed; a further 
allowance for ixists proved to be irrecover- 
able will be given later, if necessary. 

(c) The total allowance for cxillection charges 
including legal expenses allowed must, of 
course, not exc'eed the statutory 6 per cent. 

(9) Property : Deduction for vnre»lieed rent. — Un- 
realised rent on any property is exeB^>t from .income-tax 
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and is also excluded in computing the total inoome of as 
assessee, provided that — 

(n) the tenancy is bona- fid f; 

{h) the deraiiUing tenant has vacated, or steps 
have been taken to compel him to vacate, the 
property ; 

(c) the defaulting tenant is not in occupation of 
other pro[>erty of the assessee; and 

(({) the assessee has taken all reasonable steps to 
institute legal pnK-eedings for the ret»very 
of the unpaid rent. 

(10) Projterty m lot» —Section 0 di>e8 not contemplate 
assessment separately in res|>e<’t of each hiitlding or any 
lot of buildings. lint»me should lie c»>inpuied on the whole 
of the assessee’s property ('on.so<pienlly, allowance 
should lie against the whole pro|ierty of which he is the 
owner. 

Illustration S7. 

X s inrome from house pn>pertie 9 for the year ending 
Hist I)e<‘eml)er, 1929 is as follows — 

Lot So. /. 

Rent as per muniupal asses.sment Rs. lO.ROO ^ 

Expenses on altove : — Ks. 

Fire insurame premium H50 
Repairs etc 1950 

Collection charges . . 250 

Interest on mortgage ... 900 

Lot So. II. 

Rent as per municipal assessment Rs. 4,B90^ 

Expenses on above : — Rs. 

Fire insurance premium 150 
Repairs ... ... 1000 

Collection charges ... 350 

Ascertain the assessable inoome. 
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This illustration will show that allowance if givra 
on tho basis of soparato lots of property will ultimately be 
different fr^ what the total of allowances ought to be if 
the properties are combined and regarded as one item only. 

Gross rrats from properties Rs. 

Lot I ... ... 12,000 ' 

Lot ri ... ... 5,400 ► 

Rs. 17,400 

Iras dediH-tions allowed : — Rs. 

Fire premium (JloO-^ 150) 500 

t'ollwticui (■harg<‘R 

(250 - 350) 000 

Repairs 2 000 

Interest on mortgage tKK) 

Rs. 4,900 


Total income Rs. 12.500 

(11) A (’ompanv \\li»we wde object is to acquire land, 
biiilil house propertu*s and earn rents therefrom is assess- 
able under set'tion 9 on .such income. It will not be assess- 
able under sec'tion 10. (t'ommenial Properties, Ltd., 
1928. 3, I.T.C.), 

In the matter of Coinnierrinl Properties, Ltd. (1028, A.I.B. 
450) the ashejisee is a repistered ronipiiu.'s ■»'lio’»e sole objeet is to 
acquire land, build houBeii and let premise's to tenants in ('aleutta 
or elsewhere in India. The sole assets of the B8sesse*s rnnsist of 
three properties and tho sole business of the assessee is the luanape- 

menl, and eollertion of rents from the «aid properties 

In the present ease ne have a eompany whieh owns three 
estates. It does not appear that any part of that property is 
outside the definition piven in seetioii 9. It is found to let the houses 
from time to time, U> see to the payment of rents and (doubtless) 
the doing of repairs. If that is earrj-inp on a business, then this 
F. 23 
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pomiiaiiy e«m«d cm m buma^Mi im tbe in vbioli ^ymry land* 
Ittwi or owner of ihio type of property uiuot iiec^*mrtly cany on 

buotiiess/’ ''I entirely refune my amt^nt to tlio pnipimtian 

that berauAe it happanA tliat the oa*tter of a i^ntperiy U a company 
wbieb liaA la^n iiieorporaled for Ibe inirpoAe of owninit AQcb pro- 
perty, therefore, the innime AenTed from ‘‘property*^ muet be 
refpmled oa inionie derived fn»ni ^'bueineAe'’. 

The raM‘A to which we have Iwen referred are cami in England 
with, 1 think, one exciptum which h a lane from llurma. The 
case in Burma in re Kniaiian Suratce Ba ur. (\k, Ltd. ariKi* 
out of the Kxcefw I'rtifit** I'uty Act, l!)llb The Ksve^A Profits Duty 
Act laid a Apetdal tax upon the profile of hu»(ineAA. and although 
it contained a special prottH’tion for the earriiaga of a iiukn in hia 
prf»feA««ion there wum no sp«*4'ial proviaioii applicable to the cune 
of an owner of pn»|H*rt\ . There wraA a ctunpaiu called the Kaladan 
Suratee Haiur, (*o. I«id , which fiwncd certain plots of land and 
Stalin at Moulmein at a I aaar there. Its income waA derived from 
the reiit> of hoiiACA and baxar HtullH Wbrnging to it, and the Finan- 
cial (‘ommisHiouer not disputing that it wa-i Hubjci't t<» inctmie- 
tax under Se<*tion riiiiintiiitied that it wan liable to extents pfiditA 
duty lM*cau»M* it wan a “IiUsiuc'Ch*’ within the uii aiiing of the 
Kxccaa Profits Duty Ait. The decision of the (*ourt wan that 
thcAe two Ai*tA were to b** interpreted in the Annie wa\ It wii4 
(Niiutcd out that a person or a company drawing income from house 
(iroperty was idearl^ not contemplated in i\i*‘ Indian Income-tax 
Act, aA cariying on a busineiMi but wa** treated a* a i>crson who 
derive*! int'fime from the profierty; and in the -nine wa\, when the 
ilueHtion of exceaii profit* duty had to be de*»tded the (Vuirt deter- 
mined that the ioriipan> wa* not carrying on a huAineAH within 
the meaning of that Act. It wa* pointed out that if the mere 
letting of italln was canning on a biinincAA within the meaning of 
the Act, then ever>’ person who had invented his capital in house 
pruperty wan liable to excess pndits duty wrhen his itoono* ro*M* 
atwivc the mininium limit. 

(12) Owner of a building need not be owner of the 
land on which building stands ((M.T., Madras, rv^r. Madras 
Cricket Club, 1834, M R, 209). 

(13) In the matter of the Official Assignee for Bengal 

(1937, 233) a person was adjudged insolvent under 



Pntidfncjr Tovnt laiohreiM^ Aut 100ft and hia house pro* 
pertias Tested in Uie Official Assignee. The Calcutta High 
Court decided that inanne from properties would come 
under taxation according to section 17 of the Presidency 
Towns Insolvency Act and (Mcial Assignee was the owner 
of the property. Under Section ft of the Insolvency Act 
the Official Assignee would be assessed as ‘owner’ of the 
property. 

(14) The intention of the section is to tax the ultimate 
owner of the house property — the intermediate owners 
will be taxed under section 12. 

(15) Annual value of the assessee’s premises or that 
portion the assessee’s premises which he would use for 
business, jirofesston or vcK’Otion is exempt from the tax. 
As a consecpiencv. the annual value is not allowed as a 
deduction in the business at«}unts. Where tax is not 
chargeable (say club, etc.) the exemption is not given. 

(16) Wfiera property is owned jointly. Sec. 9(8). 

Where pr«[ierty is owned jointly and the shares be- 
tween tlje co-owners are cWinite and ascertainable, such 
|)ersons will no longer be aseeased as association of persons 
but share of each co-owner will be assessed as part of his 
total income. 

Suppose, A and B are equal comwners of a house pro- 
perty the income from which annually is Rs. 1,800 As 
association of persona, it will not be taxed being less than 
Its. 2,000. According to the above sub-section A and B 
each will include Rs. 000 into his total income and pay 
tax on the whole personal income which will include this 
Rs. 000 also. Thus avoidance of tax is checked. 

Suppose, A and B have no other inoome and the total 
im^me from the property is Ba. 8.600. As as^iation 
though it is taxable, the application of this sub-section 
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meaBs each will be exempt aa each owner’s share is leas than 
Be. 2.000. 

(17) Occupier A tax deductible in arriving at the 
annual value : — 

Illustration 38. 

£7, Hazratganj House 

(Irwis Rental ... Ks. 10,220 

*l.es8 uecupier’s tax ... Be. 1,220 


Annual value. 
I^ena 1 /6 for repairs 
,, li round rent 
Collet ti<tn charge 


Rs. 15,000 

Ra 2,500 
K«. 4,700 
Ba B50 


Rs H.no 


Net annual value. Ra. O.bOO 

(lb) The a.ss*es.*ife makes a claim for \acaiuy allow- 
ant«s iwfore the I.T (). The method by which the amount 
of allowanti's can lie a>>certained is by 

(1) drawing out the percentage that the allowances 

bear to the gniss rentals, and 

(2) aac'ertaining the gross rentals of the vacant 

rooms of the above house or for the vacant 
period of the entire house. 


*Ur S. 1*. Clkanilwr*' — " . . .In arrivinjc ni lhi> uiiiiuut 
valao, and other taxca which tihoulil fall n|>on the ocrupicr 

but which art* paid )>; the dw-iicr arc deductible in arrivinx nt the 
annual value.” 

In connection with a tfcncral {Municipal) rale which ia not 
deductible, Mr. f^inibcrn iiaid. — “It ia intended to l>e a tax 
charged on the bMda of the annual value of the property and to 
fall upon the owner for the purpoae of meeting the general expen- 
diture of the Municipality. Improvement Truat ” 
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VftCSBiit periods bfive to be worked out And suppose 
tbe gross rental for tlie vacant |)eriod is Rs. 1,650. The 
claimable deductions aa-ording to tbe percentage worked 
out (Rs. 16,2^) and Its. H,110 giving tbe percentage M) 
is Ka. 825. 

Therefore the assessable income is Rs. 6,890 

I^ess ... Rs. 825 

Re. 6,065 

Illustration S9. 

A oa'iis a large building in Ik>nibay fetching a rent of 
Its. ;10,50(» |K'r iiiiuiim. The net annual value of the pro- 
})erty a.s |)er imniui[»al a^se-ssment bills is Rs. 26,100. A 
wishes to ba\e tbe following de<iuctions nuwle l)efore 
arriving at tbe ia\al»le income in resjwt of the above 
pro|>erty ; 

(/i) Rs, o.tHKi for repairs during tbe year. 

(/') R' 250 lH*ing fire insurance premiuin paid. 

(ci Ii-< 200 being the annual gnmnd rent paid. 

(./) R.S l.sOO for (olleilion charges paid. 

(f) Rs l,.5tM) lieing municipal taxes jiaid. 

(/) Rs. 1,2(M) Inung intere.st on a mortgage. 

(a) Rs. r>0tl lieing the rent of a jmrtion of the house 
that wa.s vacant during the year. 

You are re<|uire<l to prepare a statement, showing the 
taxable int'ome of A in resjiect of the above house property. 

A’# taxable income from business amounts to 
Rs. 56,625. He has insured his life and pays an annual 
premium of Rs. 15,600. He has rei'eived during the year 
dividends from joint-stock comiuinies amounting to 
Ite. 8,700 declared free of tax and Rs. 2.900 declared less 
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tox, Detsrakiae the iiKome-tax and super-tax (if any) 


Parable by him. 

Solution, 

House Property : — 

... Rs. 

^ w w 

Rs. 

Actual rent realised 


30,500 

Less 1/6 for repairs 

... 5,083 


„ Fire Insurance 

... 250 


Ground Rent 

200 


Collection ('barges 

... 1,800 


Mortgage Interest 

... 1,200 


,, Vacancy Allowance 

500 




0,033 

Illustration 40. 


21,467 


Statement of Total Income. 

Partnnilar*. (iri>t> lniH>ror. Tm 



IL*. 

A, 


K*. 

rt. 

1* 

(II InruriM) from 

M.C'.*.'! 

n 





(2) Incooie fr«r»m Hd<w Pmyinty 

LM.467 

0 

h 




(2) Inttimp from Se*runlie#« ‘ • 







Tax-free fit Block Divtc 

laHJ > 

») 

0 

I.GK 

2 

0 

(b) Tax Jl BifH'k Div« 

.'!,4r 

♦» 

0 


0 

0 

Toial 

Kx 88.K40 

2 

l> 

2.113 

2 

0 



Avemjfe ral'^* 

12,717 

oaolo " 

27 5 pipx 



TrtX »lu)* 

u^. 

lU 

« 

pt 

\H 


1.600 

Nil 



M#xi 

. . 

04)00 

164 

1 

u 

Next 


GcOOO 

300 1 

10 

0 



6,0ri0 


0 

II 

Wcxi 


TiMt 

11,537 

8 

II 



86.840 

1^717 

T 

0 


1j»m I P. R<. 6.000 @ ?7'5 piM WW 6 0 

I1«J W • 


8tiU to pay 


0,700 II 0 
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lU. 





E». a. 


iw ... 

... 25^000 





Nil 


N«i 

... I«.000 

(Si 

0 

1 

0 

625 0 

0 


... 2(1^000 

(SJ 

0 

2 

0 

2JUO 0 

0 

10 

... aa,8to 


0 

S 

0 

fl.346 « 

0 


l*AyAbIii 




9,170 0 0 


•••. Ifc Cl) Th# lax thall ba payabla by an iMdtr tha 

fcaaO ** Orallts aad gaiM af buainaaa, prafaaaiaa ar woeatian ” in 
nayaot af tha yrallt or gains af any buainnaa, p raf aiii en ar vocation 
aarvMaii by Mm. 

(S) tuoh profHa or gains iliall bo oomputad after making tha 
fWlsnrIng alloaransaa, namalyt— 

Ci) any rant paid for tha pramiam in which awdi buiinata, 
prefaction or vocation is carriad on, ^ovidad that 
whan any aubatantial part of tha pramiam it iitad at 
a dwallingohenaa by the attastae, tN allowanoo under 
this olaum thall be such turn at the Incoma-tax 
Ofilear may dotarmina having regard to tha proper* 
tianal annual value of the part ao used; 

(ii) in raapaet of rapairt, where tha attm ta it the tenant 

only of tha pramitot, and hm undartalian to boar tha 
tha oott of such rapairt, tha amount paid on aooount 
thoroof, provided that, if any tubetantial part of tha 
pramiam it used by tha a at a w aa m a dwalling>hauaa, 
a proportional part only of such amount shall bo 
allearod; 

(iii) in rotpoat of eapital b err ew ad for the p u ipai m of the 

buainott, profaation ar vomtion tha amount of the 
intarmt paid; 

Provided that no aHowanm thall be made mtdor this olaum 
in any earn for any intarmt ah a r g oa bl a undar this Aot which it 
payaMo without IrHiah India, not being mtarost on a loan iatuad 
for public tubaeriptian bafort tha fat day of April, 1881, axoopt 
intaraat on which Ux hot bean paid or from which tax hat baan 
dtduiitiil undar aaetien IS or in raapaet of which thoro it an agent 
in Britiah India who moy be ammoad undar aootion 43 or, in the 
onm of 0 Him, for any intertat paid to a partner of the firm; 
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Exfilaiatioii. — Raairring tubMri|Mi«m piid RMriMNcally by 
shartholdm or subtoriborf in suoh Mirtmi Bonolit loeiotioo •• 
may bo iwoooriboil, shall bo doo m od to bo oapital borrowod within 
tho mooning of this clauso: 

(iv) in rospoot cf insuranoo against risk of damago or 

destriwtion of buildings, maohinory, plant, fumituro, 
stocks or storos, usad for tho purposos of tho businass, 
profossion or vocation, tho amount of any promium 
paid; 

(v) in rospoot of current ropairs to such buildings, 

machinery, plant, or fumituro, tho amount paid on 
aeoount thoroof; 

(vi) in rospoot of doprociation of such buildings, maohinory, 

plant, or fumituro being the property of tho a ss o ss oo, 
a sum equivilent to such poreentago on tho written 
down value thereof to tho assossoo as may in any case 
or class of cases bo proscribed: 

Provided that - 

(a) tho prescribed particulars have toon duly furnished; 

(b) where full effect cannot be given to any such allowance 

in any year owing to there being no profits or gains 
chargeable for that year, or owing to tho profits or 
gains chargeable being less than the allowance, the 
allowance or part of the allowance to which effect has 
not been given, as the case may bo, shall be added to 
the amount of tho allowance for dopreoietion for tho 
following year end deemed to be pert of that 
allowance, or if there is no such allowance for that 
year, bo deemed to bo the allowance for that yaar, 
and so on for suc c ee d ing years; and 

(e) the aggregate of all such allowanoes made under this 
Act or any Act repealed hereby, or undor tho Indian 
lnoome>taa Act, IMO, shall, in no case, excoed the 
original coot to the a ss ee s ee of the buildings, 
maohinory, plant, or furniture, u the caea may be; 

(vii) in roepaot of any maohinory, or plant which has bean 
SOM or disesrdod, tho wnount by which tho writtan 
down voluo of tho maohinory or plant ox co ed s the 
■mount for whioh tho maohinory or plant is sotually 
soM or its scrap value: Provided that such omount is 
aotuolly writtan off kt tha books of ttw assossoo; 
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PfwMsd fwilMr that wfMra Um mnohrI for nrhioh my woli 
m mtmr ]/ or plant is aold oxooodi tho arrittm down valw, tho 
oaaoM oliall bo downod to bo proRts of ttio provious yoar in artiieh 
tbo iMo took plaoo; 

(viii) in raipoct of minials which have boon usad for tho 
pvrpoooo of tho businoao, profescion or vooation other* 
wioo thm at ctock in trade and have died or beconw 
pemimontly useleoa for such purpeeei, the difference 
b e tw een the eriginal coot to the awewee of the 
mimala and the amount, if my, roaliaod in roepoel 
of tho earaaaaoa or mimala; 

(ix) my auma paid on account of lmd>rovmue, local ratoa 

or municipal taxea in roapeet of auch part of the 
premiaea aa it used for the purpoaea of the buaineas, 
profeasion or vocation; 

(x) my aum paid to m employee as bonus or oommissim 

for aervioeo rendered, where such sum would not have 
bom payable to him aa profits or dividmd if it had 
not bom paid as bmus or oommissim: 

Provided that the amount of tho bmus or oommissim is of a 
roaaonable amount with reference to — 

(a) the pay of the employee and tho conditions of his 

service; 

(b) the profits of tho business, profeasim or vocatim for 

the year in tpiosUm; md 

(c) tho general practice in similar businesses, professims 

or voeatima; 

(xi) nrhm tho ataasvea*s accounts in respect of my part of 

his businoss, profeasim or vocatim are not kept m 
the eaah basis, auch sum, in r esp e c t of bad and doubt* 
ful debts, dua to the aseeasee in respect of that part 
of his business, profsesim or vocatim, and in the case 
of m assastee carrying m a bmking or mmey* 
lending buaineaa, such sum in respect cf loms made 
in the ordinary course of such business as the Income* 
tax Oflloor HMy estimate to be irrecoverable but not 
oxoeading tta amount actually writtm off as irro* 
ooverffblo in the booha of tho aa ssa i as; 


F. 2i 
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PnwMmI that If Um — BMWt iiltimtaly raaa w rw l an any mnI) 
MM ar laaa la graatar thaa tha dKfaranaa ba ta raw tha whala MM 
ar laan and tha amaunt ae allaawd, tha axeaaa ahall ba d aawad ta 
ha a profit of tha yaar in which it ia raoovaradi and it laaoi the 
dal lc ianay ahall ha daa n ia d ta ha a bnainaaa axpanaa af that yaar; 

(xii) any axpanditura (not haing in tha natura af oapital 
axpanditiira or paraanal oxponaoa of tha aaaaaaaa) laid 
out ar axpandad wholly and axeluaivaly far tha 
purpaaa of auch buainaaa, prafaaaian or vocation; 

(3) Whoro any building, nwohinary, plant or fumituro in 
roapoot of which any alloon w oo ia dno under olauaa (iv), Mauoo (v), 
clausa (vi) or clauoa (vii) of sutMoction (2) ia not wholly mad 
for tha purpeaas of tha buainaaa, profasaion or vocation, tho 
atlowanca shall bo roatriotod to tho fair proportional part of tha 
amount nrhich would bo allowabla if auch building, machinery, 
plant or fumituro was wholly so mod. 

(4) Nothing in olauaa (ix) or Mauao (xii) of aub^oction (2) 
shall ba daa m ad to authorise tha allowanoa of any sum paid on 
aooount of any coss, rate or tax toviod on tha profits or gains of 
any bminoas, profasaion or vocation or aa aaaaod at a proportion 
of or otharwiso on tho basis of any such profits or gains; and 
nothing in clausa (xii) of s u b - a o ct ion (2) shall ba daw n e d to 
authorise — 

(a) any allowanoa in rospact of a payment which is charge* 

abla under tha head * Salaries ’ if it is payaMa with* 
out British India and tax has not boon paid thereon 
nor daductad tbarofrom under section IS; ar 

(b) any ai l a wan c o in ro sp ae t of any payment by way of 

intarost, salary, oommissien or romunaration made 
by a firm to any partner of tha Arm; ar 

(e) any allowanoa in roNwet of a payment to a provident 
or other fund established for tho bonalK of amployoos 
unlam tha employer has made eflaetiva arrangomants 
to secure that tax shall bo doductod at source from 
any payments mads from tho fund which arc taxable 
u nder tha head * Salarias.* 

(B) In s U b aa ct ian (2), 'pakP means aetually paid or incurred 
a aear d ing to tha mathad of a oaai m ting upan tha baM of which tha 
p roBt a ar gaina are oamputad wadar this saotian; *plant* includaa 
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viMtIaii bo^ht, NimtHIo ippiratui ami surgiMl aquipma w t 
pnralMMd far Um purpatw of tht bmiiiMs, profaMion ar voaatian; 
aMl *iarittan daam valua* mam 

(a) in tha aam af aaaata aequirad in tlM praviaia yaar, tha 

aetual eoat to tha aasaaaaa; 

(b) in tha aaaa af aaaaU aaquirad bafara tha praviaua yaar 

but altar tha aanunanaamant af tha Indian Inaama* 
tax CAmandmant) Act, 1998, tha aatual aast ta tha 
aaaaaaaa law all dWNaeiatian allaarabla ta him undar 
thia aaWian; 

(a) in tha aaw af awats aaquirad bafara tha eammanawnant 
af tha Indian Ineania*t8x (Amandmant) Aet, 1998^ 
tha aetual oast to tha assawaa law for aaeh Hnanaial 
year sinoa acquisition the amount of dapraciation 
applioabla ta the assets at the ratw in force far aaeb 
such year since tha lit day of April, 1982, and at the 
rates in fores on tha Itt day of April, 1928, for each 
such year prior to that data: 

Provided that where the provisions of the proviso to sub- 
saotkm (2) of section 28 are applicable, the actual oast to tha 
Miassaa referred to in clauses (a), (b) and (c) shall be tha aatual 
oost to the person succeeded in the business, profession or vocation; 

Provided further that there shall not be so deducted from the 
actual oost any depreciation allowance or part of any dopreoiatien 
allowance which was due for a year which ended prior to the ist 
day of April, 1938, but to which full affect was net given owing 
to the absence of profits or gains chargeable for that year, or 
owing to the profits or guns so chargeable being lew than the 
aliowanoa. 

(6) A trade, profewional or similar association performing 
specific services for its members far remuneration definitely relat- 
ed ta those serviow shall be deem ed far the purpose of this section 
to carry on business in respect af those services, and the profits 
and gains therefrom shall be liable to tax accordingly. 

(7) Notwithstanding anything to tha oantrary oonUinad in 
oa^on 8, 8, 19, 12 or 18t tha profits and gains of any businaw irf 
Insuranao and the tax payable thoraon shall be oomputad m 
aaaordanoa with tha rulw oonUinad in tha Miedule to this Aot 
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Bnainait 

This section deals mainly with the detluctions allowed 
in computing profits ami gains of Imsiiim I'hey are 

(1) Rent of premises, 

(2) Repairs of premises, 

(3) Interest on capital borrowed, 

(4) Insurance charges on plant, furniture, stock, 

(5) rurrtMit repairs to Iniilding, machinerv, plant, 

(6) Depreciation, 

(7) Sale or discarding (or ol>s«>lesience). 

(if) Animals used for bu.>iness, 

(9) Land revenue, liKal rat<*s. municipal taxes iii 
resjiec't of premises us«‘d for hu.siness, 

(10; Ronuses, (*ommi.>Mon to emjilouaxs, 

(11) Bad IX'bts, 

(12) Business ex|>en.st*s in general 

SS 3, proMdi^N for pro]M»rliimal all«)wances where 
part of buildings, maihiiieri and pi. ml .ire iiM'd lor busi- 
ness purposes. 

88. 4, provides 

(o) taxes or u‘>.-es on profits of any bu.-inW'.. eli' 
are not di'ilui tible, 

(h) salaries |)aid without Bnti.sh India allowed or 
deductible if tux has lietui paid or diHlucte*! 
at source, utider section Ih. 

(r) payment.^ of interest, salary, (ommi.ssion, etc,, 
made to partners are not allowed. 

(d) payments to employee's provident funds unless 
the employer has made effective arrangements 
to get tax deduiied from any payueni made 
from the fund. 
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SS. 6, contniiis the meaning of “paid”, “plant", 
'‘written down value". 

SS. 8, provider that under certain circumstances, a 
trade association or professional asscx^iation, etc., may be 
deemed to carry on business under section 10. 

SS. 7, provides that the rulcw for the computation of 
profits of Insurance business are now enacted in the Act 
itself (previously these rules were frariie<i under section 
59). 

Profit and Loss Account 

Tax under tins liead shall l»e [>ayahle hy an assessee on 
the income, prolits. gain.s of any business, commerce, 
trade, manufacture j>ri»fe.s.sioii, eU- , carricMl on hy him, 
siihjiHt to icrtain deductions. 

'I'hc following may well .scmcc as guiding |)rinci[)lcs to 
delenmiie which iienus will not lie allowcil as deductions ; — 

(1) Appropriation of profits, cj/., draw'ings, 
proprietor's salaries, interest on capital, 
iihoine lax. etc 

(1?) Items of capital nature. • j7 . improvements, 
formation expense.s. etc. 

(:f) Expenses or i barges winch nia\ lie varied at 
will hy the as.scs.sctv • a . provision for 
doubtful debts. deprt'ciatioii lieyond a 
statutory limit 

(4) Losses and ex[)cn.s«*s not inevitable in that 
particular business, c y,. donations. 

The method usually adopted in finding out the 
asM'Hsnble profits of a business for income-tax purposes is 
as follows - 

(1) Take the net profit as shown hy the profit and 

loss acc'ount. 

(2) Add thereto any items debited in the profit and 

loss account, but not allowable. 
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(3) Deduct items credited in the profit and loss 

at'count hut not atlowahle as credits. 

(4) Deduct items creditinl in the profit and loss 

account which have already l)een ta.xed by 
dediK'tion or which are a.Hsessable under some 
other head. 


Illustralioti 41- 


Trading and 

Pnifit 

and Ixm Account 



lu 


lU 

To stntk 

1,200 

H\ rtiilejs 


To 

i.r*oo 

Ily 

i,\m 

To ffrofis profit 

2,200 






4.!»nn 

To rtnl 

120 

lU (»r 

2. 'Jim 

To rate** 

JO 

Hv t 


To elec t ririfv 

Ip 

H\ cliiDleutU 

i.-.u 

To Jfan 

10 

H\ ‘.iile n( St rap inatenaU 


Tfj w a^e’^ 

10 

nf u 

inu 

To 

5 



To repairs 

2r, 



To 

10 



To cleprec iation 

5rj 



To (itWMlwill A 




To loulrhnjf 

500 



To intome-tax 

75 



To net profit 





llM. 2,480 


Il«. 2,480 
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Adju«tment Account (for income-tax). 



Ua. 


Sa. 

To diviili^nrlM 

... 150 

Hy net profit ... 

.. 1,300 

To of 

l>uililin(( 

IH cluirities , . 

6 


10(1 

(roudwill A/c 

300 

To ri<»< profit m 

uiijuslo<l I,!l.‘t0 

building exteuKion 

500 



H\ inro til e-tux , . 

75 


lU. 2. ISO 


lU. a.lHO 

The same net |)ro(it may 

lie arrived at hy rwa 

isting the 


profit aiul loss ar<-(iiifit afresh eliminating the non-allow- 
ables us iiiilieated Itefore. 

XoTE (1) t'harities and donations are not inevitable 
business e.\|H’ns*‘s and therefore not allowable 

Ci) (iismIwiII and extension are capital items, therefore 
not allowed. 

|H) Income tax It is an ajipropriation of jirofits, 
thetx’fore in t alloweil. 

(4) Dixidends 

{a) It IS a foreign item not lonnected with trading 
profits. 

{h) It IS already la.xe<l. 

(r) It should be iiuludeil under a .sejiarate head. 

(fi) Sale of a part of building is a capital gam. there- 
fore not allowable as a credit. 

It should, however, be noted that except in clear cases 
of trade expenses or trade receipt.s, all items are decided 
after a careful examination and explanation from the 


aaseaaee. 
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Illustration 4S. 

a ml I os>( Ai'rount. 


To Kent 

Ha 

H\ (irtKH PruKt 

10,000^0 

,, OHire KxfKhM'H 

I.IHMMI-O 


M.OtiO-D-O 

SalaruM 

l.alMI-O-D 



,, foiumi'^suin 

(>' O-O-l) 




7»i0-(V0 



,, lnt*H‘^t on ('a|Mtal 
(S4rin»r Paitnor) 

1') t (HMI-0 




I'J.lHMMl-U 


vjMmuo 


hit ion 

1 IKMs VssJ N f 
P ainl ]. VdjU^ttht i(t A<<»uiji 

li'^ IN 

To .IS |m r P ih»l I IW Iuh{#'<t *»r^ ( afut *| 

AtMMint 

lo iUaiant e }>» 

lit i 1 m I uiu 

I'lJH n 

I inii jwnhtt 

Lt^s Irit* r* St uii < 4pitn) I 
Mums 

>«ntifr pftrfnrr 

Iiil*r*st on Capital 
J o( iiutUH 

l(l,mrMI tA) ProftU 

CUhi'r luroiiifs tsa>) 


Total lucoine Hi, 51)0-0-0 
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Junior Partner, 

i i>t niiiDH H,<KJO= - 4,5(HM).0 (H) 

• UluT iniimifo l,fH)0-(>-0 

I'""* .'J.-'iOO-O-O 

J luH ( nil Im* 1.11111^1 furviuril. 

Notk. «.\) ;,ml <H) uintvr will Iiialvi- IN. li.UUO. ai jut udjus*- 

arcount. 

Jllnotr.itum nj h\u,t„hU m port ntmh,}, recounts 13 

ArtouiU, 


IN 

IN. 

IN. 

Siiluiy 

;*m) 

Hy Ninss profit 

H,«CU 

— 

2l»0 



T:pt 


< 1 IS ami f liN (ri< it \ 

Un 

I Vi 


li ni lielitrt r* M rvi‘ 
on 1 iipi t al : 

iOO 


ITO 



1] 220 

.vm 


1 liarjir’^-* 

\0 


Vi‘t pr«»fit8 



IN 

i.ti'j'i 

Us. H.tMHl 

A and |i in t)w* alHi\r 

] .iTtnri'‘],.|» sluot" iM|uall\ 

FimI <iul 


frum tl !• Mil i*ai li iia*- tn |m\ tax. 


Ailju-'tnuni An'ornil 

Hs. 

Tn liuIaiK'*^ Uy N I\ 1,T»10 

Ii4*ing finn’K salunr-^ A am] Ji 201) 

prniiN 2»010 Hv 1) ]) rrsrrvr IIH) 

B\ Int<‘Te*'t on oapifrtl ^ii)0 

liy Lojral <1 targes 40 


F. 25 


lU. 2,610 


Its. 2,610 



IM INCOME-TAX LAW ANB Amn’NTS 

Note. — Partners’ Kularies are approprialions of pro- 
iits and hem'e not allowable. 

I..eji^al fharfjes are not allowed unIt'Hs tliey arc in itin- 
nei'tion with the realisation of bad debts. 

Heserve is an appropriation c)f pndiis not allowable. 

Interest on eapitul It is a capital item not 
allowable 

1'be tirm’s iissessable prolit.s are Ks If, now, 

tbi.s amount is equally divide<l and each one is to pay ta\ 
on K-s. l.llOo, it will be ine<|uitable ina.'^much as the |«art 
ner-s d(» not !?et equal .salaries t»r interest hii capital The 
(Hpntable doision and the hiiIn M<ire<t tli\ision will Iv a.s 
folltm s : — 


F'irm'i. a.ss«'s.sd>le poilit.s 

Hs 

Hs 

•J.tUP 

Les.s .salary A and H 

. OfiO 



Ix\ss In ten's! on oafdtal 

:VM) 

lb. 

h:>(> 



Its 

1 .*»<«> 

lbs 1 ,}MiP eipially ilnided . 

A 

JIhO 

Rs 


H 

!|h0 



Heme, A will 1 h* taM'<l on 


!•"() 




2tMt salan 

I7U interi’st 




1 ,x>t» 


and H will Ih' taxi'd on 


P'-O 

salary 

22t) interest 



I.2fM) 

A on Ifs. I.llTiO 
B on Ite. 


2,610 (Firm’s asaossable profita). 
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Meaning of depreciation and the important rates 

DepnM'iatiuD is shrinkage in the value of assets by use 
or effluxion of time. This shrinkage is strictly a capital 
item, therefore in the English system of income-tax no 
allowance is given as depreciation, but allowance is shown 
in aimther form, riz., wear and tear. Instead of meeting 
thi.s im])ortant requirement of business indirectly, the 
Indian Act has direi tly provided for it by allowing a 
fixed rale us depreciation. 

It is only the particular classes of buildings, 
machinerie.s. plant or furniture mentinued in nile 8 in 
resfiect of whit h the tlepreciation allowance can be claimed 
for the |uir|s»se of iui.'sinc.ss onl> if such busine.ss is carried 
on by the owners of such pi-o|>erties. 

The tleprt*t ian<>ii rates of .sfune ven,' im|)ortant and 
common items are given Ih*1ow For detailed information, 
see Hulc ^ (re: an allowance under st*ction 10(2) (r?) of the 
Att in res[X‘ct of doimHiation of biiildings, machinery, 
plant or furniture) 

Kftlr> 

rercenugf 
on the 
vtnllen 
down valur. 

1 — 

\[) l iiHt iKish of w*lerted 

maN'Tialn 

Hu 1 lii III t>f li’**** suh^^tanliul < tin*'iru(‘tioii 

Puti’lv tt'mjiorurN i*rrrlu»ii.H siu h iijs wiKult?!! 

‘‘truitiiro 

2 . Mutdiinury uiul Plant ^tieneral riitt*) 

Furniturr and Fittings ^(itMUTal Ilali*) 

4, Mint tinned for special indufttriea— Flour 

Millt*, Hit'i* MilU, lione Mills. Su^ar Work^. Distil- 
leries. lee FaetorieK, Aeratiiij^ itwa Factories, Mateh, 

Tea, Deutliei -^ cihmIs, Staicli l''actories 


26 

5 

10 

t 

G 

;i 
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Raip. 

lYrcmtUK^ 
(*ti Uir 
wnttrn 
iloiAU 

5 , Paper Millm, Ship Ihitlding and Knj^ineerin^ 

Work.H^ in>u aiul iir^m hnuadrieft, Aluiuiiuinn Fiirtoriea, 

Electrirul Kujyini^t^rin^ \V01k4, M^itor Tar Kt*piunnjr 
W ork^, ( iaUatiuiug \N orkj*, I'atent St 4 »ut* Works, Oil 
Extraitioii Fiutorie^, ( Iieitm al Works, ^'^oap and ( uiulle 
Workn, Lime Works, Saw MilK, l>yein|» and Hlearhin^' 


Work'', ( enieiit works iisin^ itiiarv kilon, Ui ii k Muttu- 
faeture, (ihis> Muuufucture 10 

l». Sewing machines ff>r rau\us or leatio i 

T. Mo|4>r cars *jfii 

8 . liuhiTenous Svijrar-i no iMohirs \Kfdhus m 
lUdans) In 

0 Motor taxis, TNoiur h^inet .0 d motor }oi‘*es <0 

10 KliMtrual Hatleru^ ‘J<* 


11 KliNlrital maihnor\. nilmliitK' 
generator", motors imtI it than tMinv^ iv iio>t o-'i, h 

I^oar anil instrniu* iit> ti ruo 1 ^ imi ih»r T.t>.oo!\ 
plant and winfi^^ aiol tiTiiUo^ ot <iM»rh >i*rM and t tu 


installations IH 

rj Textile Ma hiiuis to \\\ 

Id. Typewrzter. Sur^Mi al li -if niKeol'-. Wo*!*-* 
apl>aratns, lluildiu^ ( outlaw toM M.ohiiois I' 

14 Ciueiiot niMidn^, r» pi ’>dn« oij i-^jU^pno nt, 

Devidopin^'' Mat inn*', IViminj^. hditn.i,: Mai h 10, >\»i' 
rhronisf'fs, Studio hifhts^ » !< Jt) 


TIIK NKW t.MKAKlIlM 11 Si liAK A til K inil IMNti 

{ it , LTU 

Irfidfnrf tinA t*r’»hf iitu! L^f%i 



IN 

lu. 

To stock ol suj,r*ir 

iiixt 

H\ siiifar 

molasM^s 


Hahs 

To Maanfai tnring 

tiiul 

llv riifdasso# 

other fharjfos: — ■ 


7 ,r*o<t 


Su^ar-rane piin ha'*** 


4 ,d:: m 
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Sulphur 

hiUer tlnth 

Sturt ft 

(W 

h in»«uo(I 
iiuiHJiv 

Manuftit luring <it uK 

tii 

Salani'H aiul 
*( a*M* 

J' r j II t I II jijhI 
•'latiuiM r\ 

T!a\< lhn;r f \|M‘iim'h 
i Ii 4 ii V***' *i> r«il 

INp.iiiH ii,i\ iiiilwaU 

!rU**n^^t 

l*ru\ nil tit I luwl t fill* 

*1 sl»\jt 

1 hn < N‘I "*» f e'f 
If 'li\* i"** I )uf \ 

N4 fhiij^ ( oniniw**!**!! 


y Mi.uju \ 

♦* II t 

ai.i <* 


M. 111 , 1 / ti/ V s? ' 

n t 

* ofnin i*»‘ I'Mi 


•.Si.itt • Mill ni .ijh) 

Imuui-* nnid 


• 1 * UK 1 l.\» MU 


t; 

IJXMI 

\\ u 1 pu rv 

(1 iKin 

1 It 1 1 1 M in* 


uui 

1 IX »n 

U itlw a> d 


nijl 

•i (V10 

1 nrnitnri 

1 ..vvi 

M t»tur t II 

I’.rioo 

lnrnnir-la\ and 

*^np(‘r- 


tax 

rinfit 


Bb. 

760 jt^ Stock of HUgar 

•160 and mul.uiaes 

aou 

61K) 

U5t)0 
1 ,200 
460 
160 

2'».0<M) 

72 
1 .62S 

m 

Hum 
1 .260 
17.760 
.H.6<H) 

H 

'::*o 

1 . 0*0 

1 t;oo 

rt.tMHi 
1 'Mltl 

01 >0 

0 m\ 

1 ,2i¥) 


22.000 

40,000 

.26.000 


Ift? 

Ub. 

2,00,000 




fi.H2,650 
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l\ iV A. Adjushnent Account, 




tl. p. 


Its 

a. 


To luarkel 

Ii> N.l*. 


W 

ti 

of 

IJy Ih'piofM- 




^rrown l»y the 

tioii 

22.tiOtt 

{) 

0 

(*oui{KUiy and 

H) ran f- 




f r 



w 

i\ 

uuiiittfAi tuii^ HTU (t 0 

H> iioiiUH fiii.d 

.M»0 

0 

w 

Tt» A (1 j u H 

l* \ lln ellW ‘l«i V 




Viohi l.S7,L*Uk» 0 It 

aixl S T 

hl.iKHI 

p 

0 

i,h:.07;? i) 0 


i.,s:.f>72 

0 

0 

AtljU’sit'd 1^1 mJu 


0 

p 

Ih^prt't 1 inmi 

If, JO.OOO 




unuhMuhttl luthiiK 1* 

Hh 2T..*o2 






4 7 » 4 1 T 

n 

{) 


Toi.d 


li 

n 


*N»>tk (I) (’ai’.o irrmvinfj I os! aiiininifs lo Ks 72 tor 
1.2(H) inaiii)(l> of ‘Ugar raiii' In anoniaiiu* with' ru!o 
2H(1), the ('oinp.iiiy i*. ontitleil to t the marki'l 

value «if tlie sitoar ( aiif [tnMliut'd iUkI um*i 1 lor titaniifat - 
(lire, the inarkt'f value i> taken to U* Ih- ;{70 

(2) Staff conlnll^si()n and Isinu" iim hidt'-< .i i on! riiiution 
of Ke 5(M) to Ixuuis fund aiHuint 

(li) Ataordin^' to the siluHlule Hs 20, (MH) i- .illowed 
for IVpre* iatiofi It ha.> Invii a'»-'nnnsi tli.it dejiret lat ion 
allowaiueiif li.** 27. .*>72 iTiuameil in)ali'<irU*<l in the prc- 
vioii.s years. 

(4) 1 T (). is .satisfied that law ehtirf'es are a Kevemie 
Ex[>ense. 

Depreciation 

(1) The a.s!H‘.<*m* has to keep an aeisaint of (he 
original erist (original eo.sl to the (htsoii who us Isung 
Aetnally assessetl and not to the previon.s owner of the hiisi 
ness) of the hiiildings, plant, etc., and also aetnal allow- 
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aiKfH graiitpd wu-li year for depreciation on the diminish- 
ing balance method. 

(2) Asset depreciated must liclong to the assessee, 

(H) Asset must In* u.sisl for business, profession or 
vocation. Mark the «ord “ such ” which means that 
buildings, etc for wiiich dei»re(iation is claimed mu.sf be 
tise«i for that particular husii’ess, profession or vocation 
whose prtdils are Isdiig computetl 

(4) As.sel must c<»iMe iiinler the list in rule 

t.'M Hriginal (ost iin liide.s (ost of freight, all incidental 
e\|ieii-es c<i(inci|i'd wiili the aujuisition of (he a'.scts. pay 
of t'nginceniii.' ."tatf w ii > ere* i the maihiiicrv ami all such 
evjKunlitiiie up to tin' point of ai tually .starting work. 

dll I'nder (he < ld .\i t . depreciation was allowed on 
the original « o-t of the as.-el at m hislnled rates until the 
asseln were brought to ml \alue 

<7) I nder the new A>l. depret lation will he allowed 
on the written tlowii value of a«-se(.s at tlie rates prescrilied 
in .1 Si h(•<^ule 

I '' I Written down value (or diminishing halaucc valu- 
ation' iiiean- 

(-^■i the aiiual (Ost to the ass<*H.s<'e. in the case of 
as.sct^ ai(|uired in the previous year, 

(/-) the ailual lost to the a.sses.seo loss de|vre< iation 
allow altle. in the ea.so of a.s.sets ac(|uired 
iM'fore the previous year hut after the Income- 
Tax Amending Act. 11)39. came into ('}>era- 
lion. 

(c) (he actual rosl to the assessee less depreciation 
at (he old rales for the years since the asset 
acipiired. in the case of assets acquii'ed 
liefore the Aineinlment Act of 1039 came into 
ojieration. 
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Taken ulon^ wiOi the Htuond prnvina now ailded to the 
dffiuitioii, otmtiuiud in ^uh-»e€*tlon of nrttion 10 of the Aet, of 
the >i^ritt<‘n dovin th^^ alti^nition Huh-Htitutef^ <oi 

the propos^il^ il«^pieeiation loittaipod in tlie Will provi- 

^ionH nhuh renuue the n^^trotom of ileprin lution to the ainotint 
nriltoii oft in tite lKH»k'^ of thi ^see, leinm'e the re«*trii lion to 
MX \eaiH i)f the < arrs (iowatd of ih pien iti»»n, and ne* me that 
depriH i.iruM) nhuh unat>M>rl ed at the tiioi* when the law iit 
i haili^t^d "liall not Ivt* dedin tf d ftom tin* oriirinid » imI of plant, 
linn lull* t\, t ti , in armin^^ it tie wi ti<n down Tlie <ftiel 

oi tin*' pro\is|on i> to >pr‘ ad thi 'd the un ih*»orl>ed 

dipriMiatJofi o\»r a ion^ ]»enod Tlo* pr^’P^****'!*! i ontaim-d in the 

Hill liiiLittd tl ainonnt of ih pit i lati'ni to the annoint wntti*ti off 
in iho ho< of i) » a*"»t'<sti md tr»ateil thpurintion oiMin^ after 
the 1 hanjLTt of th* law a*' 4 lo**s llki t«th> r m» that it i oiild he 

earned forw trd onl\ f^T -hiv ^el»‘' Ihpn*iitiot. »inah*44*rhed ut 
the tinu of tlo < h ino-t ut the l.iw y^i^^ to la larr e^l forv\ tid with 
out linn Ini It > ntil it was il»-orhtd 1 nt to h <hdmt4 4l tioin 
that !H to , illiWttl "l [o «tit' Im to»i (mmI i j thow 

aru e for depTe< uition wa^* to he made fnr *in\ parlonlii ^ ear 
'^nhse^pii *it to Ml « of th» liiu Si Im 1 t on fn'ttte liepoit 

(II) Aittial Ilia ^luit^^-Mir lti tlip |H'rsofi 

Mu*cmie<l 

(UH Unalei^irUnl tlrfirn mIp i* shnil tmt ile*hn toil 

from the io>t of the 

In other \\or«N. if the tntal due tlepitM latmii is t 
etl from tlie . then foi th«‘ pur poNp i»f the w nf tiuj iln\N n 
\alne, the lUiahxalHMl (lef)Ic^ latiou has ont to In* addetl 
To make it sinifdiT, the W I) \alue is the attual u>st le-s*^ 
the ah-sorlKHl depreciation 

IlhistTation 45. 

Suppose an asset was Imuj'ht for Hs HdMMt Depre* 
ciation allowed so far was :i00 If Its r>(M) lie the 
depmialKai due in the past \ears whith (‘oald not l>e 
allowed owing to inatlequacy of |irofits, thia Ils. 500 should 
be added to Its 7,200 (lis. 8dHX) -800 «Rh. 7,200) and 
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therefore the written down value would be Rs. 7,700 at the 
start of the new Act. 

W «• havi* iiIho iidtlfil u pn^viMi, already rcferr»“() lo in oiir 
reoisricR ab<iT«» on ( Iuum* (o ensure that dejirwiation 

allowuiiee due for ti jenr piior Ui the i huii^e of llie law hut uii- 
uleutrhed hIdiII nd l»e d< dueled from otitriiial eost in arriTing at 
ihe written (loun \alue. (Seleit < ’oiillllittfe Uejiort.) 

(II) Dctenn I nation of written down value (W/D 
value) : 

(1) I'ntil tin* Att of 19:19, depreciation was allow- 
t*d on prime ctist but now on dimini.'-hing 
cost 

l2) 'I’lie first asM^ssnieiil on the new .system will be 
as.so.ssment year H>40-41. 

l/hi«(nttiint .if>. 

Cif If an ordinary case under .scition ld(5)(r) is 
lakt'n. .supftose the a.sset wa.s airjuired in 
DccemlHT. 19:i2. for Ihs. od.fKHI and the rale 
of deprts lat ioii i.s , tlien tfie W J) value 
woiilil lie 

Its nO.lMiU I'ost to the assessee 
l.ess depret latioii Ihs (for 19H4-:i.>to 19:}9-4f)). 

Rs 3.'),00lt Umiic W 1) value for 

1940-41. 

a.s.siiiniiig. lioweviT, that there is no unaltsorln'd de- 
prtH lalion ont.standing. 

(4) Depreciation claim.s up to and imluding that of 
IfKtK :iS> shall lie wet fnwi the pit>fits for the 
a.ssessmeiit year l9:«)-40. If there now re- 
mains any unnltsorlied depreciation it shall 
be capitalised. 


F. 
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(5) Depm'iatioii tlaims of 40 shall also \« 
mot fi’oin the |vi'ofit8 for the assessment year 
1030 40. If there now renuiins any un- 
al»<orl>e<l (ieprtviatioii, it ^hulI lie (urrieil 
t'onvard. 


llliL'-traiiOH 17 

Ks. 50, (KM* 
Ks l» 0 .OtM) 

1 {* TO.tHMt 


l:-. 0(»,(MMI 
lO.tKNt 

I iHl.iMiO 

riierefi're nn.il '■ml ed ilepie- lai iioi I'loiiLjlit 
from 103^30 after 'ett.ii}: of! im-rtme fm 1030 40 
iiieiit IS 

H> :jl* tMH* (70 (KM* '.H*,(MK*) 
ami fur 1030-.li0 IN lootK* 

Therefore at the etui of 1030 4tl .isM'^sment, the deftre- 
eiation whuh remaii.s still un.iljsorU'd. i • . K.s 20.000 
shall lie eapitali.st'd for the pnrpO'H* of the iie\t as'-esMi'ent 
year 

But the unal'Mjrlied depnHialion whith l»e< aine due 
in the first year under the Aniemluient A» t, / e . (1039 40), 
Ra. 10,000 will f»e earned forward as depreeiation elaims 
against future profits. 


Assessment year 




Suppt>sing A s husincs'' ptuiits are 
and interest on se< unties 


Total liuonie 


Supisi'Uij' Ills deprei iattf>n i hums are 

(f/) l>roU};lit fiTM.ird iioju .I'Sfs^iiu-iit 
_\e:ir. lO.'S 30 

(f>) due for a-'.'it's^ment \eai 1030 40 
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Illustration 4^. 

If the original cost of the asset acquired in F^ruary, 
1934 (assessment year 1934-35) is assumed to be 
lis. 5,00,000 then the W /D value will be as follows ; — 

1040-41 asBessment. 

Rs. 5.00,000 

add Rk. iJO.OOO capitali.^ed as per previous illus- 
tration. 

Rk. 5,L»0,000 

Less depre- 
I'i.iiKiii for 
last \eai s 
at l(» Us 

Us o,7«,(H»o 

t// to put the same thing in another way : — 

Rs. 5.00,000 

l.e-s Us g .'ill.lUMt 
l.es> Us 'Jlt.OtKl 

- ■ lis. 2.:JO.OOO 

Rs. 2.70,000 

I'luTeloie this year. 10 on Rs. 2.7o.OOO = Ks 27,000 

add nn.'d».sorlH'd deprin iation from 

1030 40 =R.s. 10,000 

lleiK e. allnwaih e for 15140-11 -Us 37,000 

(12) Mere forw.'irding partiiulars of depreeiation 

will not entitle an a.s.ses,siH.‘ to ilepriniation allowance; he 
shall file the parliiular.s in the proserilied form as required 
by tinn 10(2)(r() proviso (a) ' PR, AL. M. Muthukarup- 
pnn Phettiar rs. (M.T., Mndr.is, 1039. l.T.R. 70]. 

(IS) The depreeiation carry forward and the loss 
carry-forANard must not bo mixed up; as the former can be 
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amtinued for indefinite period of time, whereas, the latter 
can be continued for only tt years. 

That p<irtioii of the claimetl depreciation which the 
profits of tfte business can absorb does not raise any 
difficulty. 

That {xirtion of the claimetl depreciation which the 
pixifits of the f>usim*ss mnnot alisorb, owing to inadtHpiai’y 
of prtifits. rai8t*s great difficulties, riz . 

(/j) Will this iinabMtrlKHi |)ortion lie carrieil for- 
ward next year arnl ever\- year ? or 

(ft) Will this uiiab>orlHMl (lortion Ik* dehileii to the 
I* and 1. A 1 notwithstanding inadequacy of 
profit.** and thu.** show a loss, which loss will, 
umler m*! tioti 24. lie .*■<•1 off and this o|M*nition 
to continue li \ear.s only » 

Thi.s (ft), however, is a direct negation of tin* firovision 
that unexhausted deprc« i.iiion allowance is to lie carried 
forward indefinitely. 

(14) The c laU'C in the proM>io (h) to -(Htii.n 10(2)(rr). 
riz, “prc'fits or gains * }iai oiMhle for that tear” is not 
very clear The ch uht in our nund i an re.isonahly U* as to 
wlietlier these* expressions m thi** .section rt*fer to 

(//) profits of hu.silic'ss a.s i/fut rul hrml, or 

(ft) pndits of business or the (Oiufm as a unit 
ftnurrt' 

From the resuling of the proviso, it 'ite<*nis ipiite reason- 
able to think that it refers to bu.«iness as a head (not eat'h 
concern as a unit of hiisine-s-s) lint as thi.s interpretation 
will be in eoiiflid with so<*tion 24(*i) where mmr business, 
profession, vrK'ation ha.s been mentioned, it i.s nefvssary to 
accept the interpretation that each liusinesR unit is meant. 
From the following itluft ration 49 
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X Buitinmil (Dniggitt's Htorw) 
/*. 4“ Account. 


Office KApciisci* 

Trade E\|»enw*«* 
Depreciation 

ItH. 

2,5()tt l}y (in >s I'ruiits 
2.(KK) Uss 

2,(W>0 

Rs. 

. l.OOtt 



(J.rtoo 

< Withciot 

de))itini( Depririation) 


r 




\U, 

Rs. 

Oltirc Expenses 

'J, >(*0 Itrns^ PruIlN 

. . 5,000 

Trade KYpeu*«»“* 








5,000 

Nuti - Depn*! taf lull 1 

i »l)|li IN Hk. 



Y (Sports 



1' ,\ I 111 I'lin/ 



H. 

Ks. 

nHo e Kxpi^n^r*, 

•'i.lHNt lircfc" I'infit 

... 10.(100 

'I'rude 

■ i.OtiO 


DepTM UitlMH 

1 .(MWt 


Net I*rt>ti! 

l.lHiU 


lHusttratiun -'o. 

1().(K»U 

10, 0(H) 


The it»iu lii.“i<>ns an* 

(1) if f'cnoral head “hnsino<.s" is taken, then un- 
ahsnrlxHl Inss to In* t arried forward is Rs. 500 
a.s under ; — 

X 500 profits 
Y' ‘i-CHtO 
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and X 2,000 depreciation 

Y 1,WX) dopreidation. 

But the ilirticuUy is how to find out the depreciation 
carry l‘t rward and the loss curry forward of each busim*ss < 

(2) if unit (.‘Concern is taken, then the 

X pi*olit lis 500. Deprts latiou t luiin 

Rs. 2,000-1,500 

Y prt»rd lis. 2,(H,>0, Dt'prcciution claim 

Its 1.0(M» , l.tHK) 

The ultiniiile figure is the .same los.^ of Rs 500 in lioth; 
but under (I). the units lose their identity but under (2). 
loss »arr\ foiw.-iid .iiid de|iieu.iln n <atri fi-iw.iul ot' eat h 
unit are kejit distiiut. 

Then later on. wht‘n we tome to Msfioii 2-ltl). f<ir llie 
purjvtse of iiitei {)ret mg "los> tf pioiiis ir L'ams m any 
year under an\ of the heads tiie result of X and V’s 
trading togethei li.is gtit to le taken. i ' . m>nu' 5tKl 
This fKiint can 1 k‘ m«ire tleailc bnaiglit lait m the pitsess 
of rebutting the loiitrari tontentiou 'I lie coni rarv ton 
tent ton may lie this - - 

the unit concerns hung taken .st'parately, the un- 
alisorUsl depns iation of one unit shall It* set 
off against business profits of tbe sum*" unit 
concern, otherwise it will U* carried forwartl 
till that unit has profits 

But thi.s contention meiuis that the expressions "loss 
nf profits and gains . . under .sei tion 24(1) arc given 
too narrow an interpretation without any justification or 
authority. 
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Illustration 51. 

Continuing the illustration 50, if : — 

X business. 

P. and L. Aje. 

Ks. 

CMliit* Expt‘n.se8 ... 2,500 Gross Profit 
Trade E.\i>eii.se8 ... 2,0<K) l.o.><s 

4.5(K> 4.500 


then the entire depiis iaiinn ilaiiii Hs 2,fK>0 is carried for- 
ward and \{<. 1 .;UMt ]iti>iness ht'^s is to lie .set off against 
jirolils of l.OtiO (V htisiness jtrofit lis 2,fKKt, less iUs 

de|»r(«cial ion ilaiiii Its 1.000) and under the general head 
“husines.' ’ , lo-*. of l{.s. :h>0 will he •.liown. If the person 
has other iiuoiiies from salary ami other head.s. this minus 
ipiantity (Us HtiO' tan le set off. 

The larger ohjciiioii to ilii'. method of fimiing out 
husine.-.- lo.s'- is that hii»iness lf»ss of li.s 1,300 is found out 
withtiut tlehuiiig the an "I legitimale i harge in a hiisiness 
nameiN . depns latioii (tiir tlefei.te lies in the fat t that 
the .\< t retjuires that the tiepre* iat ion i laiiii must le kept 
di.stinct and .separate from hu.sine.ss los.s and it should be 
treatcil in the mai iier laitl tlown in ilie pniviso. though 
from the an ' niitaiu y point of view it is imlefensihle. 

- Hut this cpieslK 11 pertaining to iinome tax has to l*e dev id- 
e<l In the Income Tax .Vet 

(15) Letting machinery on hire :--Se(‘t ion 10 will 
apfdy a.s this conies under the ilefiiiition of lni.sine.ss. The 
niai’hinerv must Ik* the projH'rty of the a.s.sessee and used 
for liusiness liefer to section 12(3). 

(10) Plant has now lieen dcfitied so as to include 
vehicles. h(x>k.s, scientific apparatus and surgical instru- 
ments. 


3,200 

1,.300 
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(17) If a niai'hinpry is leased out on condition that the 
lessees pay a certain rent and carry out repairs to the 
machinery, the le>st)r is entitliHl to allowant'es under Sec- 
tion 10(2)(vii. [ Sudhucharan Roy C’haudhury lltlir), 

I.T.R. 114 See station 12(11). 

(Is) Siucession hy lHH|uest In (M T., flurma. r.'». 
Solomon A* Sons (ISllilt, I T K H’in), the nsses.sees nctpiired 
prof»ert\ hy Unpicst It was decidinl that the itriginal 
ivst to the as.st'sstH* is the real \alue c*f the property at the 
time of ac<juirement 

(Ih) Machinery, ell for which depriH-iation is clainuMi 
must lie u-ed duriiio the >ear of account An> allowance 
iluimeil mu-t Is* on ai count of ihe Kione |*ernHl for which 
ta\ Is iinfMist'il, / ' preiious vear 

(iJO) Moth inai hiner\ and plant are meant to assist 
[>r<Miui tion directly or indii('ill> 

)f4ii Kii.isr\ iti«H ii iM« ai < i^nlru atkf'tt*'» u)[>kfh 

ihelii'Heh 4‘w t»r in tMiiJnna^i n *»r nmn* t»i*m luuut al 

1 <»!iU i' k’ fi» tH'*' K\ i!'*^ i oiiitini* t| nittl 

tii|ia™ral ii Ml of thr r f **««.[ {i\ i' pal K trt'hiMalr juMiiM nr i>\t>k»\ 
rnotlifi. apph r nalura! wiiK ih** f in rnrh r«*n* 

<4 tlftiinl** ai A **piM :fa .* [( Mr[»ftr*itinn t»f 

('iiUufta r*. ( n<*4ip\ir Uhl! ip ilit\ . i'l. i al . l‘IU i I* < j 

“IMaiii” in* linlf-i i^^iat»*\i*r ai piirntiu i** u****^! ii huNinrit^* 
niHCi tarrMu^' tin h ^ lutf lit** ‘*Iih k-wi^ij uilf* 

L.' hu>H nr h>r '•ali* l»ui .il) jjrtuMU uitil thatipl*,. tlvutl t»r 

Titr*^al*!i, lit*' nT 1. K*> kt***!**! !»»• |Munia/t<ut» «ui»plo>- 

nitMit in lti*t ku^iru •***/ ’ tVariih*tMf» r Iramis ">7 L I (1 11 171 

(21) Seition (H)d2)('r) refers to insurarue allowance 
in rosjiect of hnildirg machinery, plant, furniture, stocks 
or .-tores 

Section ll)(2)tr) refers to current repairs allowance 
in rt'spei t of huihling, maihinery. plant or furniture. 

•Section 10(2)(r/) refers to depm-intion allowani’e in 
respect of building, machinery, plant or furniture. 
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Section 10(2) (eti) refers to obsolescence allowance in 
rosjiect of machinery or plant. 

(22) Businesses of long standing will suddenly 
lind their de])riH'iiiti(>n allowances considerably reduced. 
In sfHne cast's, it will In* a serious blow. 

(211) Payment of Isinus or commission if actually 
made in course of Itusiiiess should not l>e left to the scrntiny 
of any ih'I'm ii other than the proprietor; he knows why he 
is gitiiig the bouu.s But the Act eiiijxjwers the I.T.O. 

(24 1 in the CaM* of Anirita Ihizar Patrika, Calcutta, 
lUilT, I I li (i-t^. ttbeie tlie Kditor and the Printer veere 
t hargetl witii conteiniit of Court, the oxpc'u.ses incurred by 
the Patiika ni defeme >if thi*s«‘ persons could not lie re- 
ganled to fia\<> liceii iiKUirtsl for ]iur|)(ises of earning the 
profits 

(2.**) .\ lawNcr tm urnmr espenditure in the niainte- 
iiam e of hi- Motor Car. will mit Ik* allowed this deduction 
(Sir Han Sued (iou' r< 1 T . I' P.. C P . 2 I T.C. 

«*iiL'nu'i‘r’K Motor Car e\|H‘ii.s('s may not lie 
ordinal ii\ allowed bii; a cont rai tor's exjx'iises should lie 
alw a) s dniui tinl. 

.V diHtor should U> alwavs given this allowanee and 
also an auditor. Influent Nmits In'ing essential 

(2(»i III Btuiga! -V.iepiir Bailway Company rs. SeiTe- 
larv of Slate, lt»22. 4!» C.il the railway i-ompany 

mana"e<l the line owned b\ the Seeretarv of State and was 

O • • 

asses.sml oil tt/i inteiv.-l on Capital supplied b\ the Secre- 
tary of State, (^) guaraiitiHvl interest payable by the Secre- 
tary of Slate on the share capital of the company found 
by the railway company. It was dtvide«l that the company 
was liable to U' a.ssi‘sse<l on the ixunpaJiy’s surplus profits 
and it wa.s al.so ilwidcil that in such cases, the liability 

P. 27 
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to pay tax de(M>ndfi on t<i)eciul agreements lictween the 
parties. 

(27) In I'. I T. Hihar r.s\ Sir Kiuueshwar Singh iJKl'.i, 
I T.K. 94 {P.C’ ). the jism's'^vh*. on diMo\t*ring that in 
ac(|uiring a colliery, there were arrears of hvt*<i or tlead 
rents (royalty) due to muktioi- landlord, cliiiiiu'tl dedue- 
lion in computing [uofii.s The I’nvv I'ouncil diM-ithsl that 
the sum overpaid hy the .ism*s>«v for the colliery w.i-s to get 
jKxsst'ssion of the colliery, not a .Mini evpendisl hy him in 
the carrv ing out of the colliery Heiue the ilami was 
disallowed. 

(2^^ In Dr Sir 11 S louir r- f I '1 f 1’ Hrju. d, 
I T t’ dad, the a>.-eH«.e<“ did not iiit hide iii iii-> letiiin "ouh’ 
inis( ellaiUMUis rei eipfs, -onie div ideiid.>., .‘>i>nie ht's fioni 
universitv e\aiu)u:itioii'. and souu' of in-, jiuliiu alioiis of 
lHK»ks Wlien lit) found tliex* oiiii-'-'ions he added a 
sum of Iii. 2(1,000 . 1 !^ foi oeiieial oiiu^-ioii' It w.is held 
that a.> I Tit justitied m tie.itiug the icluiii as un 

|•ellahle. hin I'stiruate wa'» neithei uiiie.isonalde iioi illegal 

(2!h In the Indian Turpenlinc .mil Ihi'in t 'o I, id 
r.s’ (' I T r 1* d 1 T I’ 2l!>. the < oiiiji.inv wa*' 

onginallv owned hv tii.' (oueimnent <ff 1 1’ When it 
Un-anie a Joint -toi k lonip.inv with .i • .ipit.ii of 12 iakh'«, 
shark's of (i lakhs vkeic allot ted to the hn ,il ( ho ei niniMit and 
the latter was to sn|»[»|\ thio'igh it.s foie^t dep.irtineiit 
^ riule resin at tost phi', a noallv of Ke 1 pk*i m.iuml and 
also on comliliou that if the piohts of the (onip.iiiv in anv 
}ear e\(Pi*<le<l 15 [mt kk'nl. a further pavment of 4it of 
the excess pnilits vva.s to U* in.nic in the following vi*ar as 
additional rovalty The i oinpatiy < laiinekl to di-dnct as 
husiiukfts exjrt’tisk* the .share of its profits in the prek'eding 
year paid in the ack’oiinting year as additional royally to 
Goveriinienl. It was hehl that tlie additional rnvaltv was 

«r 

the price paid for rf*sin and was expenditure iiu’iirred for 
earning profits and hence deductible under sec 10(2). 



SECTION 10 


211 


DEPHECIATION IN CASES OF SUCCESSION 

When* a i»cmm carrying on business, etc., has been 
succmitHl by another person, such person is entitled to 
carry fc»rward under Section l(>(2)(ri') the depreciation in 
refl))ecl of liuililings, machinery, plant, etc*., in case where 
full effect cfitihl not lie given by the person in the years 
firior to the succ-ession. 

In C.I.T., Madras, tb. Massey Go. Ltd., 1920, 

3 I.T.C. 302. 

(1) Majv*icy Co. wa.s a Coiii[)any in British India. 

(2) As'ics.miicnt was for 1027-21:*. 

(2) Sut ttMik plate from 1st Jamiaty. 1924. 

(■1) l*rcili\-C'..sor ('tfjupany- Madra.s Engineering 
WoiK*. Mu I r-ixt ti- Company Ma'-.-fv it Co, Ltd. 

(.">) riic llijili Ctiurf bail two (piestions liefore it: — 

(of wbellirr the Mas.-»-y A I'o. are entitled to carry 
forward ileprci lation to which full effcsc’t 
coulil not lie given in the years previous to 
‘•ijt t c.*>'«ion. 

(/'I whftbor Ma.'M'v A Co. tan Ive allowed to calcu- 
l.itc ilcpm jatioii on the original co-st to the 
pri'tliH os.si>r or <»n the cost to the sii(*ces.sor. 

(Ill I he Insane ta\ Conimissioiier contended that it 
sliindil U' on io«.( to the tran.>feree Co. The High Court 
tlecnied that it vlundtl lie on vost to the transferor Co. 

C.I.T. vs. Buckingham & Carnatic Co, 

Ltd., 1935, I.T.R. 384 

(1) (*ompan\ in British Imlia. 

(2) Sill •lessor Co Biii'kiiigham, etc. 

(:i) Prt'ih'ii'ssior ('o. -Five Limited Companies, 

(4) Siieei'ssion tcKik place on :W>th November, 1920. 

(5) In 1J»21 22 a.ssessnicnt (sulisequent to suc'cession), 
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the successor elainaed depreciation on the original cost to 
the predecessor as the profits assesMHl in the hands of the 
successor were profits to the predefcsvsors (ru.. the five 
limited companies). This claim was not ai'ceptinl by the 
Tax authorities and the rompnny was us.sessed on tlie 
actual aist to the t'ornpany. 

Just after the decision of the Ma>.w'v t'o . lUu-kin- 
gham Carnatic Company renewetl its chum in the assess- 
ment for on the strength of the iUi i.'-ion in the 

Massey Co 's case. 

The High Court decided in fa\our oi the t’limjiany. 

Then the case was sent np to the Triw Conin il, which 
oliserves that in this case the point to U- noted ih that the 
year of a.ssessmeiu under dis»U"ion is iiot the lirsi \ear 
after succession hut a suWiiuent \e.ir lius distinitioii 
has been drawn in a later cise of \!a/.i'.'a<'n iKxk, I.til , 
by the learned Chief Ju.stiie of lt<.nil«i\ llioh Couif. .il 
though suih a distiriition i.s not sii[i|m.i t«'d l>\ .in\ -e<tion 
of the Ini'ome Tax Act. 

With reganl to tlie <iiu‘stn>!i whei.her the . tunii.d • o-t 
referred to the tran.sferoi or to the \alii.ili‘.n .it uhith tlie 
transferc** t«M»k it. the to.st to the (tr.iiisfetif) [iiir« basing 
Company was di'i idml to lx* tin- b,isi.. oii whnli depni i.i- 
tioii wa.s to lie calcuiutiHi. 

C.I.T., Bombay, Mazagaon Dock, Ltd., 

1938, I.T.R. 124, 

(1) It is an a.sse>.*'meiit for 1!>J."» d<i. 

(2) < Ml Afiril. lUd.'i the Ma/tigaon Ikuk, I.td., 
acquired the as.sets of the Firm of Ma/^agaon Dixk. 

(3) The I.imitefl Company, i.t . the mu< essor i.s the 
o.ssessee Company. 

The Horahay High Court de< iile<l that depreciation 
allowame .should he ealeulaletl on the e(»»t to the tran.sferor 
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company and not to the purchasing Company, tiz., the 
Maragoon l)oc'k, Ltd. 

The Chief Justice and Justice iiangnekar [M>intcd out 
the distinguishing feature of tliis case from the Buckin- 
gham and ('arnatic Company and held that coat to the 
predecessor would In* tlie hasis. •Iiistice Iiangnekar 
olMs'rves : 

TI.ih IS ikM it i jiti diiditiai v t td lucoiin* 

a»‘Uiullv lujiilc h\ tin ujniii tlu' whole, tln-rcfoie, 

1 rcat lii^d llic concluBion that in this cant* nhiTc wp an* onlv 

<‘4in< <*i lied with ,ii j<\ ) iMi.t In .ti in the M*}y iir>t year 

ttf a KtiM c‘*snr Likni|j’ <t\«r I*ih his cs*^or, apart 

fniMi tK*» f;u t th.il ilic woril** '* <»n}»iijal *' woiiM h** in- 

iijipfiipruiti , It stitiiiil )h <] d i uh tn litdtl that <l«*prc( iatmii sli'iuM 
lie .lilow i*-*! 4*u tin* nyi^j^uial t t»^T in tin* '•ut < »r and not on th#* 
onjftfta) I n<*t In tin I 

Ju^llle Hhukwcll <lH»cnled and wud : 

" If fn,n l‘< ‘l.i* If 4^«nni h« ui*'f to tint tul lit* Vet to 

a t aHi* lot f I ** ii't. •«•.*< nni t.p *!t H I ph a f h funUt c n |nii C" it , 

] tnf nnt S»i lilX'-tl! al 1 Im|(\ In pLit ♦ l4pi>n >f(t)nn 1 M ‘J L /•/ ) a 

xtt.itlicii nJtiti d II I r 111 thn hl^t .<itl*r J 

whilt* f'* t 1 nH» hnM»Mi to 4n 1»\ tia* niiljjidiv < anoiih 

n| < oiiHt T la t Hn< .Uid Cl 4iulhnsm, plain .ind ii.itufiil inoaii- 

tiikl it> fh*' 'i.ir** IidtMW inj.' ’ 

The t'liief ilu^luc idi>enes : 

“ In nu j> rr’ s d « m 1 'ji* tt i** tpt n tn iliis i mu t it> t nii^idcr 
nn it'vnnnf*' il » ipnonni wiitlni in tin • av* of a tii tiniial a>NCs>- 
nifiit mail 1 Sol.nii J* J in "iitiHU Kk'JlluO ha^ the 

"ann- na'amn,; i-' i \ o the puip**--!* nf NnhM(|nriit a^^«“i*inu*nt'' 

and na ai^s tin pi ^ *n a* a>'>i d ar u)a i)«ct if iJM*an*' the 
prr»^an njj w hnsi pf tpx tin i***-* HNint'ii 1 . i a*'t tl tthd who wan the 
nwiar Ot tin pp nu^* s mi wiiiih di pftM lalioii ilainad tiniinp tlu* 
\«*«r in whah fin pmtiu writ* caiiatl lot the !cason> given 
itUtfv, I am of opin -*n that tIa* latter mow p* right/' 

7T>creft)re where cissessiiiont is iiitide on & successor 
under Section tlie word “us.st's.scc ‘ in Section 10(2) 

(ri) must lje iiuisirued as predet't‘«st»r. 
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Interat on capital borrowed for bniinees, profeeaion 
or vocation. 

'I’ll is interest was atlinissilile where the |>ayment was 
not in un\ »a\ tie{>iMn]ent on the earniit}; of pnifits. fiy 
the Ameitilnu'i't of ISKiJ):-- 

(1) this rt*strii tioTi has Inm omitted 

rJ) no aliowaiae is atlmissilile where the intert'sl is 
pa>ahle outside Hritish India unless tn\ has 
Ihvii th*«lurti^i 

(li'i it.tetv»t paid to partners is not atimissihle e\en 
if It I an U' pnotnl that the partner i;ave a 
loan and mU lapit.il 

Obsolescence, in tlieuld Att, i roati'd some dilla'iil 
til's as to what Is ol soh'te and when it is so In the 
Amendment Att of lt':Ui. the o\|>re'sion •■o|»,olete" has Ufii 
omitttsl .Hid It has hifii pr-oidetl thit tin* amount shall Ite 
a!lowe<l w la never tlie plant or mailiinerv lias U*en sold or 
discarded. (* when u is .ictiiallv wiilien off in the* as 
.ses.see s IkioIvs The i hum tan ie ailowc'd coiher in the 
vear of iiisi aniinjj; t>r t,f sale 

The allowaiii e in the I* iV. I, A < will U* the difl«*r 
etiee of the wiitteii dttVMi value .iiiil the sale pr>Ke«sis 

t’onver.selv . ai.v eviess due to iaroer sale pimecsls tliail 
the written ilown v.ilue would U* ini^.me ami (avahle 

Bad Debt: 

{ h ) allowcsl in mercantile svstem of aecouni kc*e|iing 
only. 

(fi) allowed as estimated hy F T () 

(e) must not exceed the amount written off in the 
iKKiks. 

(f/) .sneh IkuI debts as are incurred in the year of 
otroiint. 
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(<») the aascHHee is not the sole jwlge nor has he any 
option to declare debts liad. It is a question 
of fact and therefore in caw of dispute, it 
is to be det i<le<l by the profter tribunal. 

(/) A statule-bjtrred debt is lUii mies-sarily bad. 

The alwve three {d, e, /.) points were decitled by tbe 
I’rivy (’oiincil in (he caso of (M T. r.v. Sir S. M. Chit- 
navis (Ib.TJ. r»9 I. A. 219). 

((/) the <jtu*stion as to at what [Kjiiit of time, a debt 
l»ee*inu‘s bad is purely a <mc*sti<»n of fat t and 
tberefnre im lefereru-e to the High Court lies 
<C 1 T.. C IV A r TV r.v. Seth Hirdichaml, 

I T.IC Ihit the question whether 

there !•< aiiy evideine ft>r siiih a liuding by 
the r<j\ autbortties f.iU.s within tbe que'^tion 
of law and in this nd’erence li<*s 

t llukutneliand dairdbarmail r<. (’IT. I’un- 
i.ib. O'd.'). 1 T U . 211 t, 

{fi\ ' blainefl a personal dei iw against bis 

debiMt in 11>2'' Against this <h*eree the 
debtor ajq*eaUHl and it was di'nli^s♦■d in Itbll. 

I I'.e a.-ses.see eouhi ni>t rea.hse an\ thing. For 
Ht;i2 dd, tbe a'sesSivs ilaiiiied it as bad debt. 

Iiieotne Ta\ I Mbwer bel<l it was bad in lienee not 

.dlowable now Assistant Commissioner held it was not 
luid iweli in VJ'J >> The Ctmiiiu.ssimier agreed with 
I. TO. 

High Cotirl agreed with A C and dixidiNl that the 
income lax jinthoritit*s shonid de< ide whether it KH'aine 
bail in 19:i2 dd (Hiiknmeband dagadliar Mull r.s. 
C I.T., runjab. 19:15. I T, IT. 211). 

(t) It is for tbe assessoe to pmve by evidence that a 
debt Ixxanie irrexwerable during the year in 



216 


INCf»ME-TAX LAW ANn AmM'NTS 


which uioumes ari>«i* ((' l.T. ts, Valltthh- 
ilas Murliahar, lUnJihay, 4, I T.(’. :UB). 

\J) A hatl ih‘l>( or irrw-oM'rahh* l(»an cannot Im* 
allowed aj« a deihu-tiun ^ldt>^s : ■ 

{n) the aivsesMH* h,»> written it off his ammnla. 

It has aitnallv tnHoiue had or irrecoverahle, 
and 

(el it aitUiill) Ih‘< ame in ffit "/>r>rtoii< ymr’’ 

(X-) The word "ii rtMoei.dkie ' in the term “irre- 
eo\erahle loan" should he oi>en a wider seiiae 
th.M! its te< hiiual leo.d iiieanii.i;; 

Mr N 1* l h iiiifi I - 

I thliiV ' If ’In t >t,iii.o tiLT Hi‘l III') li'fni 

iL'lifs* iht’ jmsiMuti I- It ’ s>> i- ll‘ lloit'iill itili M II I I 

tin.ijjHi. s 'I ti, r. s !(. ,ij t. ,1 k", i II , il.) ij,, 

t.ix » r " a I lit .1 s»i ■' I'l I ■ >ti li 1 ’ t ' ' 1 ’ I 1 if j‘* • 111 ' ' ' 

til fill hll t- ll ■ |1 fl I J. W ll'il Im t • I ' • 1, I , l),,. 

Busiluvss dfsliKtions Irni ovetaMe loans 

>» Will Tv aii lit 'H ! A*’* ^ »*» »t< I in« ffiiit ii 

<‘r iiH'fi* s -I* ■* |ii* I' s w I jf \\ < i» 1 4 ft" 

• slvtiultl 1 h* ‘1* tint from if » of win h Kn"! 

*il til** Miiif* wlnri h ioatiw f it 1* «it tr u\\ t . 1«« 

irr^ f I t^r lAaittjtlt *f *i ) iitlsi* } a** out ton IiOh n* 

ru|i» .itnl m 4 i\4 i! IN iift* 1 u» j is thu tin 

\4Ar lint an ir r» « m\ < 1 al !»• 1 an of IvN J'* ihki i **l« n!-! I !» .»HS4 *• 4- 

*'*1 on In iSimilatK, .f tin -ann )»anN r ' 

IN an int**r**^l ttU Kt** IiuiiJt* wtirt* •‘s 1 1 f I aik irrM*M\<*f" 

ahli* Uiftli amounting to nto lakh iluting Um* ‘ai»u N^ar, tlo un om 
to lw» to m4oin»"-tii\ frt»in tin notto % Uiolui*' Itutniio**** in 

that Afiir will Iw* ml Thrn#- 4'x:iTn}>l* w will appl\ wln*»hor thv 
hail pri‘' iMUt<4l\ Non hs* (/| in no tuno'fax or fo*! 

hi; Thi^ in^tnntif»n will aNi to tin* aHHiHHim’nt of 

other lrailer<i, wh* re loan^ ha%e been imiile tn rfm«e<lion with Oii* 
buMine+iM jiful m whieh the lonn^ aie of the Mi’ure of I lie 
afid the h a true trading 
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(tiV) Th© irm!Ov^©rable loaiu in the »6n©e.re{err©d to in this 
ptirttgraph nr© sometimes confused with the ** bad debts ’’ den- 
crilwnl in paragraph 50, but they are of a totally different nature. 
Mtiney lent out on interest is the stoi'k-iu -trade of a money-lender 
or banker and the loss of sueh stoi’k-in-trade ran elearly be re- 
garded as a trading !<»»« like the loss iif fhe Htf>rk-in-trade of any 
otloT trader where the loss is not covered by insurance. In 
settling eluims of this nature the question has always to be eoa- 
fcnli*red wdiether immey-lending is» or is not, a part of the busi- 
nenf^ of the trailer in <|ue**ti<in. The liivesirnent of savings or 
otia^tonal bams made to aequaintaiiees cannot t»e considered to 
b.- loans made in the 4 ourse of tniding.’* (I T.M.) 

Mr. S I*, ('hamlN«rs said in eonnei tion w'ilh irrHi^verable 
loan : 

** If he bus several bu*‘in€'^**ses he may keep part of his books 
ill vii^h and part on a meriaatile basis as I ^lnder^tand is the 
ii'Uimoii [irailoe in S«iuth Imha. . . . Iii other business loaiit> 
.* 11*1 iMpital '*UTns are net ali»*wable <ledu<‘tions. In the ruse ol 
a bank or rn«*n*‘\ -lending busiiie*.s, these loans or other sums rt^- 
pT4>eiit ]iart 4tf what might i ailed trading sti>ck of the btisi- 
m that in the t U'^e the mone\ -b*nd4-r e\en if lo* kM p« hi< Uiok^ 
-m tlic * ash basi*-. iillewanre must be made ff»r "O inn h 4»f the 
trails a^ pioM d t4» 1*4' ims'overable ** 

Depreciation of Securiti^ held by Bank : 

111 1ata linlu.stna! Hank (1 l.T(\ MarletKl C, 
J nliM‘niHl . 

1 fniii ilo ►TH****'' Hi* o!nt* •oil> I ertain ib'bit*' for d<‘pT4M*iation 
are I** be allMHed :hw 1 tltis di ltit J»•^k* d for by the liank not being 
mentioned tKeiein * ,UM>4*t be alb»wed ... an asse.'-see w*mld not 
Iw* iilb»w*<l to wnie d<*wii Ids asnets in a >rnr wlien market values 
bad d.^ho4'*l w itbonf writing them up wlnn \alues had inereaNcd.” 

In Hniijah National Hank, Ltd. rs. Crown 1926, 2 
I.T.<\ IM; 

The bank riaimed depreciation on si^curities binaiise sueh in- 
vestments Were of the Miine eharaeter as loan advanced to russ- 
tuiiM'r^. It wuH dfN iiie«l that th© sceurilics in question being u part 
of th© fixed I apital and not fi part of .stock -in -trade of the Houk^ 
the dedtirlton was not allowable. 

P. 28 
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IHpradatlm whan naeUmry is Mle: — In 

Romhay, rff. V. B. Bathe, (ltt87, l.T.R. 624), the aABessee 
ownetl a ginning faclorj’ and he wn« a meiulier with the 
owners of other ginning factories of a |joo1. 1 hiring the 
year of assessment, the assessee’s fai'tory did not work and 
the l.T.O. dei'lim'd to allow de|>rei'intion. According to 
[Hx>iittg agreement the assessee was to keep his gins, cU’.. 
in working i^mdition and aoxirding to Beaumont. I’. .1. : 
the depreciation was alloweil. The I’hicf .lust ice oliserveil ; 

Tht’ from uhiiL thi* iltTivi-fl tiuit 

t»f frirtoro'* autl tin* t \\tv 1<i lliul 

wah tin* t«» kiip Ih Tnn()uio'i\ tratl\ for 

At tool iiM' ill anv uiono'iit It in^ in loi* ilmt tio* uluin.itv 

U tnlo'thi^r without iht* joirlu uhir U‘*#’r of tho nuohintrv rrli«'*l 
upon, tlit‘ profile to U* faioil 4 oultl havo in*oli' - 

I hn"!' ION «l»o Ihooi iiitir«l\ »»fii tho o\»**U*iirr i»f hik h a »i*\4 04tit III 
tlu* • n*«<* 

In Bhikaji Venk:ife<h r< C I T , t* 1* A 1' I*. (IJKIT. 
] T.H. t!245). the a.‘'M‘s>j«*e (iwntMl a ginning fai ami was 
a memU‘r of a jamling association of ginning factories 
I'nder the agreenieiit . the factories workt*<l in rotation ami 
in this year, the ass<*s««e<»s factory did not work It was 
deotdeil that the words **iise«l for the |tiirjMiNe of hiiHincss” 
meant “aetually ii.'S’il" and therefore deprrs ialion foi the 
year of ass«*s-nient was not allowed 

Items allowed in the P. & L. A c: 

(1) Where defireciation allowance is not askwl for, 
tlw* crwt of re|»lacement shonhl l»e allowisl in the year in 
which a furniture is replaced. 

(2) Ilehentnre interest. 

(3) Derhiction in the profit and loss account should lie 
allowed in resfieet of any sums paid on mcounf of land 
revenue, Inenl rates, cess or municipal taxes in respect of 
such part of the premises as is used in hiisiness. 

(4) Obeolmence (sold or discarded) allowance. 
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(6) Depreciation according to scheduled rates. 

(0) IrrecoTorable loans. 

(7) Pension to ex -employees. 

(8) Bonus or ('ommission paid to employee allowable 
under the following conditions ; 

(«) Where such sum would not have l)een payable 
to him as profits or dividend if it had not 
In'Cii paid as bonus or commission. 

{!>) Reasonable amount consiilering jiay atul con- 
ditions of service, probu of the Imsiness and 
general practice in similar business. 

(b) Interest on borrowed capital. 

(lb) I'rov'ident FuimI allowanf^es. 

(II) Sums paid on acnonnt of land revenue, hx'al rates, 
municipal taxes in resjKxl of such part of promises as is 
use«l for profession. iHisines-s. vm'ation etc. 

(lUl ruder .section (nV), "laid f>ut or evjiended 

wholly ” Miggesl.s that many items of expcmditure which 
have hitherto lx»<‘n di.salIowt*d as being <if capital nature 
may U* brouL'ht under it and tltHhution can lx? claimed 
against jirohts of the liusin(‘ss. 

Items Not Allowed in the P L. A c : — 

(1) Prt'mium rt^eived by a uimpany on shares. 

(2) t'osi of issuing shares. 

(d) Reserve for luid debts or for any fund. 

(4) t'harilu*s and presents 

(;>) Post of additions, alterations, extensions, 
improvemenUs, etc 
(U) Inctmio-tax and siijver tax. 

(7) Drawings or salaries to proprietors. 

(K) Interest on partners' capitals or loans. 

(0) Private or jversonal exjienses. 
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(10) Boad, public works oess and similar cesses on 

income from royalties. (Kaja Jyoti Prasad 

Singh’s case, 1021, 1, I.T.C. 1(^, Bihar.) 

(11) Any loss recoverable under an insuraiu'e. 

(12) l..e^al charges except in realisation of Itad debts. 

etc. 

(13) Commission to under writers. 

(14) Ex-partners’ pensions. 

Obsolesoenoe Allowanoe. 

This allowance under section 10(2) (vii) is in respect 
of plant and machinery only. Previously this u.sed to lie 
(allcKl <il>8olesrerKe allowance. By the new amendment tlie 
word, olisolescvnce, has been omitte<l altogether. It is now 
a case wla^re a machinery or plant is sold or dimardeti and 
written off in the aaounts. 

If a plant (*r machinery is disiunltNl or sold and the 
firm has written off its residual value in the (trolit arnl 
loss account, then for income tax purix>scs, the amount 
which will 1)6 alloweti as debit in the profit and loss a< 
count will be 

Written down value. 

I.ess .s< rap value realiseil. 

Illustration oJ- 

A machinerv’ awt Ks OOt). After full .3 voar.H of nao, 

• ar 

it IxHanie olwolete and wa.s w*ld off for lls. 13,"* Depm la- 
tion was allowed at 10'- each year Wlmt amount will Ik* 
derlmtible allowrance? 


Original cost to the nssessee 


Its 

000 

Iaws depreciation 10/i 

(Isl year) 

. Its 

tlO 



Rs. 

540 

Less depreciation 107. 

(2nd year) . 

Its. 

.54 


Ks. 4 k0 
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... Rs. 48 


Lem depreciation 10% (3rd year) 

Ra. 438 

scrap value Rs. 135 

Allowance in the P and 1. account Rg. 303 

Ths allovranre for i*. ralrulitloil ujMiti tli<* orijfinal 

rofit to tbf* ownpr. 

Method of roHterting the vet profitii of sterling companies 
into rupee for the purposes of income fat. 

\N Ihti* iIh‘ 4»f ^ stvrliii^ < <iiupaii y it» IraitAa' tpd t*ii- 

lirt'ly ill ludiu, <!*t*ri* in no iK*i‘d ff»r th»» IitHiuiP-tax ^ to look 

nt tin* Hi iiH Ilf* t jin u rpronl and a“k for a return 

f*f tlu^ tfttTiMH't intiH 10 Jlf* nkould a<’t in tin" way in 

i"uh 4*«4 nlirn* ilip tif tin* Indian brant h of ;i I'tfinpany <mprat- 

ih^f ui tillur M>unln<“H t an U* -tpaiaipK aM’t^rtinned. In tlip rase 
«tf u toinpain uprratin^ lhniifi;;li brant Ken in difTrrrnt onun- 

tru'H iftheri' the pr**!!!** nf lb»‘ Indian branrli* s tunnnt br a^rrrtain- 
vi\ H4-paratfdy but Lave to be cledut ti*d from tbr total profit^ 

tif the itiinpanv fioin a!) itn opt rtitiimn, tbe iit t piofiti^ of the 
rttiui»an\ ft»r the purjtoM'*^ of s** intent to Intiian int onie-tax 

^boubl Im‘ tMii^oried into rupet'H at tiu rate ♦ v< banjre nilinsr on 
tho IunI dav of the ^ear to wbnb the ,h rosint relates unless the 
ln<oine-ta% nfluer in aide, \\ an « xamination of the .leetniiits, to 
RH'ertuin the averap* rate of remittances ibroujrboiit ilie year and 
to deduc'e from that the rupee prohl'» of the Indian brancheB, 

. 1 T M ^ 

In Vallainbrosa Kiihlier (’o, ry. Farmer (1910, 5 T,C, 
;Vi9) an English ('nse, the a^sesstv, a HuhlnM- Estate, 
claiiiuN) an alhivvamT f«*r the entire amount of evpoiuliture 
in superinleniling, ^ei*(iing. etc , on the whole of the j»lan- 
tation. The tax authoritie«i cxmtemletl that expenditure 
on only that (Kirlion which was j>nHluoing rublier in the 
year and not on the rest which was in the pnx’ess of culti- 
vation w»aa deductible I-ord Dunedin acTepted the com- 
pany’s ttm tent ion and olieerved : 

** Supp<i«iri>r a man rondurlrd milk busihc*ss, it n*ally c'oiiiefl 
to ilu* liniitA of ahmirdity fo suppow? that hr would not lus allowed 
to charge for the keep of one of his cco4« hec an<«e at a particular 
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time of J't'itr, towardH tlue t>nd of the yeftr of aiUNM»in«nt, (hut 
row Wtt4 not in milk and thrrrforr the profit which he was trointr 
to jfet fmro the row would Iw* uutsidr the year of aMe««nient." 

Expensei; on a rublier estate on acquiring and clear- 
ing and draining laml before cuUivatum was atartetl in 
capital ex[)enditure but the exitenditiire on cultivation, 
production and marketing ia Kt'venue exi>enditun*. 

Payment out of Profits : — 

111 the Pomlicberry Hailway t'o . l.td., r.* I' I T.. 
Madrurt. 1931, 5, I T.t'. 303, it was stateil b\ I-nrd 
Macmillan that *' a pavmeut out of profits and (tiiwiitional 
on profits Uung eariunl cannot aivurately lie deMrilieil as 
an exjH'ndilure inviirred to earn jirotits.” 

Payment for earning Profits : - 

III the Indian Hadio and ('able t'oinninincal ions t'o . 
I,t<l r.r ('onimissioner of Inmme fax, Hombat . 1937. 

I T H , 370, It ha.s lieen decideiJ by the .Indicial ('ommitiee 
that a [laMiient whith is made out of protitx and ondi- 
tioiial on pnditH Is-ing earned may yet U* e\jH*iiditiire in 
curreil for earning such profits and so allowuliic I he 
real issue is whether the exf.»eiise was for earning pndils 
If according to an agre«‘nient a manager is panl 5 per < cut 
on the net profit.s of the year, this 5 j>er lent ,sh'>nld lie 
alloweil as a hu,siness expenililure. 

In the Tata Hydro Electric Agency ri V 1 T., 
Ilomliay, 1937, I T H 303, the .Indicia) t’oininiitee 
fMiinted out the distinction between: 

(1) payment of a share out of prtifits, i c , if profits 
do not arise, no payment shall ht' made; and 

(3) payment of a share out of inctmic where this 
payment is a dead charge against profit and 
loss account (i,e., this payment is inde|>en- 
dent of the assessee's making any profit or 
not) in order to arrive at the profits. 
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lu ihm cmm, Ibe appeUftntu duly uurnad and received pay- 
iiieiii froni tlie Tuta Piiwer of tUeir oximmiaHioti of 10 per C 4 jni. 
on the net profits of (hat company and duly paid over to 1\ E* 
Oinithau , Ltd . and (<» Ilirhard Tilden Siiiith’H udiiiiriif^trator, 
12J per i'cnt. (hereof eaih, or 25 per rent, in all. In the Ilijrh 
(\iuri, the appelianta were unaurrenaful to K**t the dwluction of 
(he iilw^vo utnoiinl. The Prir> (oiitiril oWerved “lii the P(«ndi- 
rheiT\ ra^e, the were under oldifration to ntake over a 

^hnro of their proliin to the Fn*nrh (iovernmrnt, Pro6u had 
lir»»t to Ih’ earned and a«<eriiiined hef«»re anv t^harin^ took place. 
Here (he ohli^nilion r»f the appelluntH to pay a <|iiarter (»f (he 
iiUH^ion which they reeeiv*^ fnon the Tata Power ('o., Titd.. to 
r. K, Hiri'^haw, Ltd . and Hirhard TiMen Sinitirn admin i*«tratnr 
is diuile indepe*ident «d whether the appellant^ make any jirofits 
nr not. Ind»*<d. if on thoir \ear\ openitionn iih a whole* they were 
to make a li***- anrl im tir no liahility to inco!ne-tax, they weuild 
neverthfdesH. have to fwn away a quarter of the ronunivsion in 
question (ft tho pari jo** nano^d The t <ooini‘4-*ion in truth i-* not 
priifit or >5!iin : it > only an item or fm tor in (he coiiiptitalion of 
tht* ap|»olLint*»' lootit-, »it j^aiti#. Thi‘ir rt'^jard (hi** as a 

I nnrlanichta! di**! iio (noi It wa- not que**(ii»ni'd hv (’otiii**^el for 
fhp frown ih.it jf (hr pre**»*fit <jo»*Htion had ati^'eii wi(h Tata Son*^. 
1 Til . flo ’k Would toidiT S ]fN2w»>t, hav** hi*^*n entiihnl on llie 
tWii-* to drdnrt (hrtr pm menu F F. Diiuiuiw, etc , af* 

l einu^ e\jM'iohUire to* nned widely for the puqm^e of earning (heir 
pfotiu Huf In' "nliuntied (luit after the at'qiii**it ion of the 

a^Moo v loinine^** In (he pTe*.on( appellanu. the p.txmi'nu as^umeil 
i diflifeTii iKaraiiei The appi llanU. he *^»id, did not take any 
patt in olOaitun^ th.e hmn,** nor did llir\ im ur the li.ihiliiies in 
oueHtiim in tlo* » onr**e of nmlerinjf un\ -Jer\i*a% to their prineipalj^. 
The ohlifration to make the paMiieiU-^ in question wju taken over 
h> (hem :u part of the (raiua* tioii whereby t]ie> aripiired the 
ai!eni'> hiuine**^ fnun Tatii 5^»n«. Lid,, and the pa\inen(j* wrere. 
therefore, made not for the purpose of earning profits in (he ron- 
*lnet of (he aj^eio a Inuine^is hut in fuKilment of (lie term** t>n 
whieh (hey pun hn-Msil the luuinen^ . The Privy Connell 

dnided that the detlmtinn claimed is inadinis-^ihle. 

In Mmlura Himlu Pernianent Fund, Ltd. rn. C.I.T., 
!««. I T.K 46. Madras, the aaaeswee company advaiH>ed 
loans to members and paid guaranteed interest to sub- 
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scribere. The fund claimed deduction under »et*tion 10(2) 
(ix). The deduction was allow'd!. The guaranteed inter- 
est was intci'cst carneit by the fund and not a return of a 
surplust arising from an over-estimate. (Style’s case tlid 
not apply .see Life InsuraiK*e chapter.) 

In the Anglo- IVrsian OiK’ompany (India). Ltd case, 
l.’IML, 129. it was de« ide«l that the sum paid by 
the company as ('oniiien.^ation for loss of agency whereby 
the company relievetl itself of further annual payments of 
lommission chargeaWe to revenue actount .‘•hoiild I'c allow- 
etl in the revenue acitiunt. 

Trade Associations havels'en brought uiuler assessment 
where siuh a.s*ociati(U»s are rarrying on some business; 
those that carry on pnv.ite ilubs for rdrcation :ind s}M)rl.s 
and .such other s«*rvi(«*s will not tome under the mischief 
of the law 

Insurance Business 

THE SCriFIM I.E 
Se*‘ 111 i7» 

Uri.R'< I UK TIIK I'liMlM'TVTloN or Tilt I'llOFlTs AVD 
liMVS OK INsrUNM i; PfSlMSS 

1. In the ease ef any person who carries on, or at any timo 
in the preceding year carried on, lift ineuranee bwsineee, the profits 
and gaina of such person from that businats shall ha computad 
aaparataiy from his income, profits or gaina from any other buoinoaa. 

(2). The profits and gains of lifo insuranoo business shall bo 
taken to bo oithor— 

(a) tha gross axtamal incomingt of the proooding year from 

that businass lass the managamant sxpanaaa of that 
yaar, or 

(b) the annual avaraga of the surplus disdoaod by the 

actuarial valuation made for tho last intarwvaluation 
period onding bofora the year for whidi tha aaaaas* 
mant it to be made, aftar adjusting suoh surplus so as 
to oxoludo from it any Mirplas or dalleit inoliiM 
thoroin urtiioh mo made in My anrtiar bitanMluatlM 
pariod and My axpondituro otbar tliM oxpandHura 
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which may laidar the pfwrMaiw of Motion ie of thia 
Act bo allowod tor in oanMuting tho fnoflU and gaim 
of a buainaaa. 

whiehavor it the graatar: 

Providad that tha amount to ha allawad aa managamant ax- 
panaoa ahali net axooad — 

(a) 7\ par oant. of tha pramiunM roaaivad during tha pra* 

cading yaar in ra a pa ct of aingla promium life incur* 
anoa polidaa, plua 

(b) in raapaet of tho firat year's pramiuma raoaivad in respect 

of other life inauranM policies for ortiich tho number 
of annual pramiums raoaivad is law than twelve, or 
for which tha number of yMrs during which premiums 
are payable is lass than twalva, for each such premi* 
um or each such year par oant. of such first year's 
premiums raoaivad during tha pracading year, plus 

(c) SS par cant, of the first yMr*s pramiums raoaivad during 

tha pracading yaar in rospact of other life insurance 
policies and par oant. of other premiums raoeivod 
during that year in raspact of ail life insurance 
policies other than aingla premium life insuranea 
policies. 

3. In computing tha surplus for tho purpoM of rule 2,— 

(a) ona*half of tha amounts paid to or reserved for or 
axpandad on behalf of policyholdars shall bo allowod 
M a deduction: 

Provided that in tha first such oomputation made under this 
rule of any such surplus no account shall be taken of 
any such amounts to tha extant to which they are 
paid out of or in respect of any surplus brought for- 
ward from a previous intar*valuation period: 

Provided further that if any amount so resarvod for policy- 
holdars oaaaoB to be so reserved, and is not paid to or 
expanded on behalf of policyholdars, ona-haif of such 
amount, if it has boon previously allowed as a deduc- 
tion, shall bo treated as port of tha surplus for tha 
period in which tha said anuHint aoaaad to be so 
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Mi|r MMwiI sittisr writtan aff av r aaaraa d in tha aaaaunU er 
thraugli IlM aetuarial valuation balanoa ahaat to maat 
daprveiatian of er loaa on tha raaliaation of aaourltioi 
or othar aaaata, shall ha alleiwad as a doductiani and 
any sums takan oradit for in tha aoeounts or aetuarial 
valuation halanos shoot on aooount of aiNMooiation of 
or gains an tha realisation of the saeuirtisa er othar 
assata shall ha Nialudod in tha surplua: 

Provided that If upon invastigatien it appears to the Ineomo* 
tax Oflloar after eomuitation with tha Suporintandant 
of Inauranoa that having duo regard to tha naoaasity 
for nuking roasonaMo provision for bonuses to parti* 
cipating poliqfholdars and tor oontingancisa, tha rata 
of intarast or other faotor omploysd in datarmining 
the liability in rospact of outstanding policios is 
materially ineonsistont with tha valuation of tha 
sacuritias and othar assets so as artifloially to raduoa 
tha surplus, such adjustment shall be mads to tha 
allowanoa for dapraciation of, or to the amount to be 
included in tha surplus in raspoot of appreciation of, 
such sacuritias and other assets, as shall increase the 
surplus for the purposes of these rules to s figurs 
which is fair and Just: 

(c) the whole amount of interest received in respect of any 
securities of the Central Covemment which have been 
issued or declared to be income-tax free shall be 
deducted. 

4. Where for any year an assessment is made in acoordanoe 
with the annual average of a surplus disclosed by a valuation for 
an inter*valuatian period exoaeding twelve months, then, in com* 
puting tha tax payabta for that year, credit shall not be given in 
aoeordanoa with sub-eoction (5) of section IS for the tax paid in 
tha praeading year, but credit shall be given for the annual average 
of tha inoama*tax paid by deduction at souroa from interest on 
securitiaa or otherwise during such period. 

5b For the purposes ef these rulso— 

(i) 'praeading year* means that year for which annual 
aoeounts are required to be p ra pa r ad under tha In* 
suranoo Aal, 1188, im ma d i ata ly praeading tha year 
for whioh tha aaaasamant is to bo mads or until tha 
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•f tlM liwHnnM Ast ItM, tlM pra- 
«(Mii VMr n (MIim4 in Motisn 2 of tbit Aet; 

(fi) 'gNM wtsnwl ineoningt* niMm Um full Mnowit of in- 
oomingt from intorwl:, diviSondt, Itaoi and foaa and 
all ethar inoominga from wlwtovor aouroa dorivad 
(oxoapt pramiuma raeaivad from paiieylioldart mmI 
intaraat and dividanda an any annuity fund) and 
ineludaa alao praflta from ravoraiona and on tha aala 
or tha granting of annuitiaa, but oxoiudoa proNta on 
tha roaliaation of aaeuritiaa: 

Proaidod that ineominga, ineluding tha annual valua of tha 
proparty oooupiad by tha a a aaaaao, which but for tha 
proviaiont of auhoaotion (7) of aaetian 10 would haaa 
boon na a aa a h la under aaction 9 shall ba oomputad 
upon tha baaia laid doom in tha laat named aaetionf 
and that there shall ba alloorad from such gross in- 
comings such deductions as are parmiasibla under that 
aaction. 

(lii) *managamant axpanaes* means tha full amount of 
axpanaos (including commissions) incurrod ox- 
oiustaoly in tha managamant of tha business of Ufa 
insurance, and in tha case of a company carrying 
on other classes of business as well as the 
businaas of life insurance in addition there- 
to a lair proportion of tha expenses incurred in tha 
general management of the whola business. Bonuses 
or other sums paid to or reserved on behalf of poliqr- 
holders, depreciation of, and loases on tha realisation 
of, securities and any expenditure other than expendi- 
ture which may under the provisions of soetion 10 of 
this Aet be allowed for in computing the profits and 
gains of a business are not management expanses for 
the purposes of these rules; 

(iv) 'life insurance business' means life insuranos businacs 
as dollnod in clause (11) of section 2 of the Insuranoo 
Act, loss; 

(V) 'socuritias' includes stochs and sharas. 

8. Tha profits and gains of any business of insurance other 
than life insuranoo shall ba tahan to be the balanoe sf tha profits 
disoloeaTf by the annual aooounts, oopim of whieh are required 
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w i dt r tiM iMNimiM A«tt Itttt to ko liiniMMi4 to tho SiqMrinttn- 
dont ol iMuroRoo ottor id|iiotiog oiiob boioiMO oo w to oxoIimIo 
fnan it any axpanditiiro otbor than ox|Mnditura wMah may uiMlor 
IlM iMToviaiOM of Motion 10 ^ this Aet bo allowod for in oomputing 
tho profits and gains of a buainsss. Profits and tossss on tho roalisa- 
tion of invostmonts, and doprooiation and apprseiation of tho vaiuo 
of inoostmont shall bo dMit with as previdsd in nils 3 for tta bvsi- 
noss of lift insuranoo. 

7. Tho profits and gains of eompanios carrying on dividing 
society or assossnwnt businoas shall bo taken to be IS par oent. of 
tho premiinn tnoomo of tho previous year, or in tho earn of non* 
rosidant oompaniee IS per cent, of the British Indian premium 
inc o me of tho previous year. 

8. Tho profits and gains of tho British Indian brsnohes of an 
insurance company not rosidant in British India, in the sbsanoe of 
mere reliable data, may bo dee m e d to bo the proportion of the total 
world income of the eompany oorreapending to the proportion which 
its British Indian premium income bears to its total premiinn in* 
come. For tho purpoM of this rule, the total world income of life 
ineuranco companies not resident in British India whose profits are 
periodically asoortained by actuarial valuation shall be computed 
in the manner laid down in thOM rules for the computation of the 
profits and gains of life insurance business carried on in British 
India. 

9. ThcM rules apply to the assessment of the profits of any 
business of insurance carried on by a mutual insurance ocmpany. 

Life Insurance Companies (under new Act of 1939). 

I Mi II It ion of “ I.ife itisurarkt' liii.'.initvs " i.-, as fnl 
lows : ■ • 

" I.ifo Insiirance inisiness iiu liidos unmiity liusiiu'ss 
that is to say, the hnsinoss of eflpilinj' (ontriuts of In- 
.Miraiac for the j'raiiting of ammitii's on hinuan lift* and 
if sf» provided in the crjiilract f»f Insurance, disahility and 
douliie iniieninity fienefits.” [Insurance Act, Section 
2 ( 11 ).] 

(1) Assessment on the greater of the two computations 
(A) and (B). 
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(A) Grow External iacomings of the preceding year 
tew the management exfienses of that year. 

“ Grow External incomingi" means the full amount 
of imninings from interests, and dividends, fines and fees 
and all other ineomings from whatever sources derived 
(ejii'ept intertwt and dividemls on any annuity fund) in- 
cluding pnjfits from reversions and sale of annuities but 
excluding pndits on realisation of se<‘uritiee. 

(iross External incomings w'lll indiide income from 
house jin>perty (i t , rent) for the purjKise of assessment 
hut It s1k*u 1<1 lie oimpnted under Section 9. 

“ Management Expenses " means an exi>ense normally 
imiirreil in life hii.siness which includes commis-sions given 
hut wlioh <lo<\s not include 

(0 h nii-c and clainiH to }H>licy -holders. 

On deprc’ lation or los.s cn realiNatum of securities, 

an\ e\|K'ndiiure not pn*vided for under Sec'tion 
10 

■| he total (if niiinagemonl expenses must not 
ex ( him! 

til 71 •, of single premium'' and lir.st gear's premi- 
iirn.s oil poiuu's on whic’h premiiniis are pay- 
ahle for Ic'ss than 12 years. 

(2) S'l’ of (ir^t year's premiums of other ixilu'ies. 

(:1) of all renewal premiums 

- " I iiO'i’-x itlii.ii iiiti jicO'xl ' ii.i ari*». a-. any 

v .dual ion , i)n> iii'rioil t»» tlo' ^ahmiion iI.iIp of tliat xalunOon from 
(he vnluatioii ihite of ihe laM prwedinft 'alu.itum in lonnec'lion 
oilh nhirh an abslrui't wu* pm'imml uiulcr this -td or under the 
»‘na( lin('ni*> ri’|M'iil<d hv din* .^<1, or. in a ease where no such 
%ulualioii lias lici It iiiaih' tii r«‘s|»c< 1 of die class of business in 
((ui'slion, from the dale on which Ihc insuri’r Wgsui U> rarry on 
lhal class of business.” 
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(B) Annual average or actuarial surplus as disclosed 
the valuation made for the last intervaluation period 
ending before the year for which assessment is to be made 
after excluding from the actuarial surplus any deficit or 
surplus included therein in any earlier period. 

In tomputing the annual average the following ixiints 
should be noted ; — 

(I'l Half of the Imnus allocated to the })ol icy holders 
is to he allowed as deduction; provided that 
in the first computation, no dcHluction will 
lie allowcii as l)onu.<i alloc'ation to the extent 
that they arc paid out of surplus relating to 
previous valuation. 

Providwl further that if any such bonus pn*vi- 
ou.«5ly allowed as a de<luction is hulist*<iuently 
not paid or exfiendoil, it shall In* addctl to 
the Kurplu.s disclosed hy the valuation 

(if) any deficit or .curpliw inrhided in the af tunrial 
surplus as jicr preceding actuarial valuation 
is to lie excludefl. 

(ill) when the valuation pt'riixl i.s more than 12 
months, i’re»lil shall not lx* given as per sec- 
tion l'^(r>) for the tax paid but credit shall lie 
given for the annual average of the income- 
t4ix [laid by deiluction at source from interest 
on securities or otherwise. But crwlit shall 
lie given as per Section 1^(5) when valuation 
perifxl is 12 months. 

(ir) Depreciation or loss on realisation of securities 
or other assets are admissible deductions 
provided they are written off in the accounts 
or reserved; similarly, appreciation will tie 
treated as income. 
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(«) The whole amount of interest received on tax-free 
securities shall be deducted. 

(vi) If upon oonsultation with the superintendent of 
Insurance, the I.T.O. is of opinion tliat the 
liability on outstanding policies has been 
unreasonably over-valued and the assets have 
lieen under- valued so to artificially reduce 
the surplus, the I.T.O. may increase the sur- 
plu.s Ui a figure fair and just. 

(2) Tp to March, 193ft, the as.'sesMnent of Life Insur- 
ame t'<»mpiinics was ha«ed on actuarial surplus. Accord- 
ing to the very large volunie of opinion in the country 
this Itfisis was (otisidered to lie faulty until a deduction 
was allowed from it for any |taymcnt to the policyholders. 
Mr Ih'sai. in the A.s.s<*iul*Iy I^iates, made the fKipular 
fioint of view clear ns lielow : — 

Hill lit ilu* t ixl (if tlif- tliiy hn<l tint l.avc aot 

lurn*‘<l lint a« Ii.kIK ti« .tcjirdn rnltsl, that i» ilic tnini’ipr cf ih-atliti 

tint Iwcn toil iiiiiiiv .itid tin iiii (iiiii* n-tili-'il nc.arly a« es- 
p«'( ti'fl ; ihf rc'iilt Ilf wIikIi !■« il at ont of llic Us .■> — tlic diffoivnce 
ln’tHti II (!,«■ IN 'III rciiniml .iinl tin* 1{« wliii h li.nl lucn taken or 

< lititi;etl !»s pritiiiiiiii u Inrjre ii.art !•» o turned to llie jndn > holder# 
wlin-li IS really tlnir «mii nionev and in no tieni.^- an inmtne. It 
i<i for th.it n ai'oii that it was perfietly nlixioin, that to tax the 
'urjilut ».»*i inttreix a xxronp l•l»*ls for it eouhl not he ntnirilained 
lliul the hulk of it xxu* iiiediiie Y(>n nieridy return to him what 
xou txHik from him in the f)r«t iii-t.inie A Itoxal ('oinini'-sion in 
Knplaiid exuiutiied ih'*> leatt. r M>me xxar*. apo and eaiiie to lh«* 

< oit) lution XX huh 1 h.ixe ttti ni|>l>d to exj'rexn in popular laiipuape. 
Thex rx-ali'ed that ‘urplu* loxild not Iw lallid inrome; loit here 
the Stale h.uH pot axxax xxitli it for n lonp tmie’ 

To this Mr ('hanilters gave a reply which amply illus- 
trated that that interpretation was not fully correct, 
and that a large portion of the surplus could lie assessable 
income. The following speech of his should be read with 
interest aud profit : 
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** All iii]%unincf» miiHi*ni art* worked cm nverairf^i und let uh 
for the ^uW of didkiKMon tliiil lU* 75 may He |mii] for a 
R«. 100 ili\ideioi ;irul [ think urfunrii^ vcill War me out \Ahen I nay 
that rt>uj?hly» on mo^t of sueh |»ohi‘it*H, the uiiiouiii.*i jmul ute lenn 
than re-jnud on tlmtli. The prinetpal rea^mii ^hv they are 

lena is that tho’^e |>rii niuiiiiji e«m interest, nin e they an* invented 
with the eompntiN An the\ earn interrsi, the tapilal Mimn paid 
on luaturU) itulmle an idtinent of uooine« ahnh nooine a^e 
never tax That is an nnjnrtnnt point (o TemeinhtT They do 
int'ltiih* an element of itiMune vchith \ie ha\e ittit laxeit loit in the 
vHM' ol a ne\% fompanv the po*<ition is ^tilj vorse The interest is 
relativrU ^nuill hut ji the » nd ihi \aitiiitinu peiiiol it may 

Iv found that iht* snrj»lus whoh is u\ailahl«* for ihe sliareholders, 

I am talkiUk' of th»* -h.irehol»h-T*N alon* and not th» indn \ hohier-^ 
at the moment, it lar^rej th tn thi int* n-si he-' au<«e the lo tuul nootal- 
it\ experuiue is than that \ ided for in th* lo ln > So 
that theri* is a liehinfe surplus a^ailalde fr>r '‘loireholdefs ulnh is 
in exees- of inttie’'*, wlotler i tie d*dmts » \oer sen loO l or 
that reason, it uouid le iHfp »sH:hh» to iltut thk nii\\ fair and 
prop« r hasis it»r as'os»*niMtf ot liS tjsuraiot ininp^ij* » ih 
h'ss exprns4 \V i luunt h fc \ » si me ♦ ? h* r h i O" I h« < ’ h» r ^ as^ “ 
is^harK the !u4'*{s of nMiatsai \ ablation ainl in tie past no dedm * 
tion has h»en toad* in liolii for ^onu-es pai tu ipalin^' polox- 
loddi'ts and the t ^ m! afK'uiot tit in th* past has Hi ^ n tijaf a^ 
trt'neralK speikuij,^ the aiooun’s pud to tlo jOiln\hoMers exMed 
the prellduili paid hv tie p» d U \ I ol*H rs , H n t| ••».e ^'■tUiU’^es la\»* 

hern der'ied »nttr*K trotn i”S‘r4st at.d «arniJ«^*s *>f the 
ton'parn 

(S) The Nrirth Hritish aiuJ Mprrantilp rreatctl 

ftiime difficulty HuU* 4 refers to that <|urHti<»u of 
allowing ( mi it for the d«slintir»n i»f mtonuMax under 
Seition 1^(5) 

(o) In the case of insurance tiiiuiiani(*s whose aclua- 
rial valuation i^overs a fM‘rio<i extwiing one 
ye^ar, cretlit shall lie given for Ihe amount of 
average inHune tax thnliu ted at source rlur 
iiig the valuation f>eri(Hi (not the amount of 
income tax deduiTed in the prweding year). 
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(' ) In the cane of insurance (vimpaoiefl whose actua- 
rial valuation covers a jvar, credit shall 
given uruler Section 1^5) for the amount of 
itit'oiiie tax in the jtre< tiling vear. 

It IS clear that the ([uestion 4»f average does 
not (Y>nie in ns the [irwvding year is the 
valuation yenr 

(4) Rule 2, fmn isii (/*>, prevents the iiisiirame vttin- 
paiiuvs fr<*m taking the advantage of an allowanie <f ^5'i 
«if fir*>t vear.s pieriininis a^ managenieiit evfien'-es m iesjK»(t 
«if short lerin jsdn ic>- In thi- « ftjiiie* I loii. Mr* K >aii- 
thanain said in the ('onihil of State' 
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the ihiiiiImt ot ai'Ctial piciniuDi' icM'ivetl i- le^- than 12 or 
for vvhnh tfie miiiiI'IT of vears during whnh pieniinins are 
pavahie is les*- than 12 

I he jMM'tentage allowol on the tir>l veav'- premium 
arising from this »!ass of sli.>n term or limiteil |wyment 
polnies IS the same as single premiums In mtual 
practice, the imdeiueof expenses is imuh higher and 
the alhrvvance on renewal premium has hei'ii omitted. 

(5^ Iiuoiiie fiN'in rent 

If Set turn 10(7) had iu»l Uvn intrtxluced in the new’ 
K. 30 
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Act, income from house pn)|>erty of «n Insurance ('ompany 
wtmld have kvii assesseti under Section U. 

In the prt'setut* of Se<'tion 10(7). this lucuine would 
ismie uiuler the Schtslule Hut us it comes under the 
SchtHlule. the usual deductions from pro|H'rly iiaoine i-an- 
not Ih* claimed niili‘.s.s sins ially pitonhsl for 

As the I.cf'i'ilature desired to Kivj) the iuionie nmler 
the schi’tlule and also in*t the disluctions in spite of that, 
the rule prn\iso pnn ides' 

tii that for the jmrj>o-iv of ('omfiuhitioti. the pro- 
jHTty nuoiue ‘•hoiild U' uiitlei Sis tion !t atid 
the allowaiii es, 

l‘J) th.it for the piir|>os<>> of .1 '<> -'rr hf the pro- 
jsTty in<onie should < nine under Kxternal 
e.irninos after Ixmiij' »oinpute«l ;is aUtve. 

(til that 11! ■cvlcrn.d l‘.■l^niJ'Os". the amiu.i! xa'iied' 
the [)|o|>cit\ o.oipicd 1 y llie s)iall U* 

iii< hided .Is airaiiist iciit (c(jiii\ .dent to 
Jiufual \.iliie' wh''h h.oe teen .dlowisi is a 
liisiiiifi 1 ' It' the Maii.c.'emi'tit rvpenscs 

In fills « ofiia i t ion Mr ( h.inilsos -..liil 

•• Th- r* ft'r j] l-^ I r >\ *«,,» < f » | ,m‘‘* m Ifttli tint 

th** tif T iff I It •'lit ,u<‘ * < nntfMTiit ! rurn m } tN v > r * mui * < tL* ^ 

.Uk" oIiLuiimI. »ru huiuti: prt‘?it‘4 fruMi *1 am* to In- 

f tMMpTiN'tl in At I ttrtl.uif •' wiih -►i iu!*-h ,uit! n*»f in at « 

Hi^h rnlf in \hr variMin Si-* timifr ^liuh tins 

huTit’ 1 *M n (*(»Tnpnn'<I it« u i i-f ‘ht* 

fn^m it ntf'il that «rtujinui< ft» 

thi'fn 11* to tht* ruit*** »»f >**< Ht*n hut t** *fM linlr titrm in tin* 

pri tii*! Unit -I, *»«ul th^t tl' i* il t** an 

♦‘tjiutahl** «?raiiiri‘n»*‘nT and I fliinJi it vmh Hit iiin*n vhcii tin* 
original rnhs wvrr tlraftr*! tit.il tliat K tlioi*' Tlii*» 

ti*rtainly iinik**H t}o> matter .ib*'*duli*ly i Irar 

(H) As regards management exfaniseH. I lie Ai t has 

allowed a maximum of of renewal premium income 
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and 85% of new premium income on the baeis that the in- 
cideiH'e of expenditure on new huHine«« i» 10 times that 
on renewals. 

While the ratio of 10 .1 is quite an aicepted .standard 
reganling the I'oniparalive strain of expenses in new and 
renewal husines.s, the perceiitaf'es (r/c , f'J and 85) are 
nuuli lower than those actually e.vfcerienced by most of the 
larger Indian atid Jlritish Insuianc'e foiii|>anies, 

u) “If tliftl JH iloiM-. ill** hahilitii’N art" rrla- 

l ut"l> in i)h' 1*^, ai J w«‘ 4 nil* r a w li *li ll.t-rt' shtfult) 

In* A wuijulii**. Ml A h -hjallt f *vur{<ius \u Ku t wanant<*<l, 

Nttu l!l!»hh'U t'i lUl'' lit JLJlKifil .iJ.lUt'*! slU 1| Il'ti*'’ 

i»iHi ati 11 <!»** i" *'4 V il.at ill* 1 r.M 'int'-tax i *Ijii it fiiHlHi 

tK*' lial-:iii\ l»a‘* ’ 1 1 ?i uii a l»aM^ uhiili is luairrially 

111* n 1 \vrl *'f«r K ,4 Is « 11 iK* nriiii *' li.m* !♦« on 

\illu4"4l. Wt u»‘u!il 1 aVi Ua j I>U4*I In Uaki* 'Util .nl lU^I ihOllt 

In i\,t ihj'fit aM» i» 1 I j»pn < 4 il. Ui ni '»*uiii)»s a^ is uml 

J4|s» 

1 lir ( l‘M‘r\at lolls nf Mr t'hauiUM’s uiv hardly 

hullu loht lo iitrt'l tlu' < nUri.Nin lhat >NhiIc on one 

liand. the Atliiaro*^ art* .''lroiijj!\ iih lineil to make a \alua- 
litm on as i nnsiM \ ative a ha'>i> a^' ixw^ilde in onler to 
tai^uu‘ tmaiiv ia! >fahihtY, th«* liHuTue lax A< I on the 
olht^r hand, hy this |>ro\iMi. emptiwers the Iniunie-Tax 
iMluer lo re'*isi ^in h a \\ht>le»»me priiu i|de t^f itiii'^ervalive 
\aluatioii Station of the In^urame Att eni- 

fKiuers the sii|H*nnl<'ndent of Insinaiue to revi^e tlie \alu- 
anon wla^n he t ouMtlors it ad\isahle 

“It It It* lilt Siu*iri'i ihIi m t«t I ii'‘UTtiiif t tl^at an 

no **s0^atii»ii t'f vaiuaiit'ii t<» wiiali sc* iiitn 1*1 rtltUs not 

ludoulcf’ till t t>ii»i 1 1 14M1 *a til* liftatts of tlio lu^uriT l>\ 
rr*:iHon of du* faidl> ni il*o \nlua1iou, lo* nuiv, allot 

iiotiti* i*t do ui**uroi' atui Ituii an <*r]>oi liiiiit^ to 

loanh taUHo ait u»\ t i>;s*ln»n ami Vidualiorv io lu* luadt* at the 
id tin* ihHiirvr U\ an ailnurv ap]x*iidixl by the imxim for 
thin |»urt>a*<e anil approvn**! hy tho Superinteinlent of Innurauce. 
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This provision of I lit* Iiu-ome Tax AtT is therefore un- 
sound and unfair to the lusurniuo (’omfwnies. Any 
basis, however ri{»i)rous, once approvtvl by tlie (bn'eriii- 
raent of India Ai linm, ought to he }U'ie|)le<l for aJl pur- 
poses by all loiuvrnwl. The Iiiootue Tax Act jinoides 
otberftist' and the Act in wuldling the IikohicTiix (MUut 
w’ith this onertais <Iui\ ha> Uvn unju-t to tin* <oin|t.ii)ic> 
and also to the liuoiuc Tav OH'uers \>ho. by no stretch of 
iinaginatnm, can U* .sup(>o,mh 1 to In* e\|M‘rt in such a S|K*cial 
isetl and ttvhnical branch of ,stud\ The law should 1 k“ 
that omr the valuation tv|H»rt is exaniincii and [lassod by 
the SujHTintenilcnt . it should form lltc l»a-is of a's<ss 
nieut This pio\i»<i refers t<i the disp.iritN In'twia-n the 
two l)aM‘s adopt**!] ill ibc \aliiiition aid the rcfcrci.ic sn*nis 
to 1h* unloiiiiiiatt*. Ie*.iusi*. nmjiit'si iiin,jlil\ , the d!il\ lies 
with tlie Su|vnnt«'ndei;l of li.snraltic to -eo to lli.ii |siinl 
liefore the \alnation rcfsirt is a. i opted l>\ him loi the 
(Joveriimont of In-li.i 

Not r — A’* j r i'> s , j (' t' ' '0"f - Iv ;■ I . i« r ' r 1 * i> * I! • -vc* 'h 
i)f ai) Kslaiv .1 ji.iri.-i.l.ir I..* t'. .ii wl 1- -.t-iii . 

has ]»'♦ n frr.iiit<-il '> p- o<.»i, ’( \ il < idiu r 

IS .itu-i '! • ii oil I i!.* !■’'> - M 0 (■ 111*, •<* 'if oi ■ no- 

for hti- i>r lir iii.n Ilf iT.i o ii il 'll * I.i I .ij o-il ■( thi fi,i.i| l!.siirij,.i 
( <Hii(>aiuirH .kijv.kiiff 'i'.k!i« 'll. n-sfi-f.!' 1 1 f -I- mmiik'iKf- "i, t ■ 

M*r>*'.oii' I .o ri. 1 Ik'! • r f >i* • ' o ■ -t .iii I • Iw -i s* to - .ir<' 

avii!i|>‘i! to iru-tff- Out li f inti, it [m i I’f !>' •'•i-, *i'i. iliiri is 
no iiioi»f(b.i*f .oi<! .«!«•« im iiiii ill., rf't'ioi ‘iioiu .'will 

to ifTiaol .iinon-ii .i Miinli-r »'l rists 

/it ' 1 1 ruiitutri/ fii'Hui — Aftirtlo .utii.oi.il > >l'i.iii"ii, ihi -iir- 

plus IS <io nil'll l»lM«fll till' |•••lll \ l<<*lil< I* illlil ill, “ll.O l/'ililiM 

Ttll* ImiIUI*. to llo' fori,M*r |*.k\.kl.|* oil llOkOOllS * I *lt« I'oili O S |H 
called re^ ersinn.irj Iwuiu-. The nthi r I'oiois ih , .ish lioiius 

Illustration 53. 

From the quinquennial re|>oi‘t of the valuation of the 
Liabilities and Ams 4*U of the Oudii Insurance Co , Ltd., 
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I.ucknow. ail on 31«t DtH-cinWr, 1935, the following 
ext raot in taken : 

The Valuation llulunre Sheet in a^ follows : — 

H. 

Ni t 11.11111)1 \ iimli i I u n i| , a- ]ii<r 

1. I f V A-inittiH >■ I’.ilaiiic Si I U.7».Hj,L*02 

>ui i^Iuh 2'»J I 


'I he li-fal (MiH'r ‘4Uit; 4lunp;j tlie (jinncjnenuinm 

tif lht‘ lit ll^ iMrwaid from 

iho la^'t valuation uunos to le IN 2a I.S Of the 

(ioieinnuuil of India ^uutitw^ li^ ;{ ;{o 27*1 are fre<wif 
!«»\ Hie valualnn lias disOos^d a suz|>lus vvluth is re- 
(tiuuneiided for ilintnitutnin a^ Jt»llovs- 

>har* I* IN I J > i “av ' iMi« otr}t\i-i 
lS‘lit \ hohi» li*» ‘J i.o’t 1 n? 

( trr\ s ^7 vit aol IN ^ J i 

IN J * 1 t « IT 


I u\M»Ln>\l MUn N } NU. VM Ml \1 I Mli Yl. VltS 
I mVIMI \c l\l, is'l I\M\in WlMMlIMi 
MVl MM MM \i 


I i)i ««Hn IN I.\|M iid nir« IN 

Ia(« futtd ila^rin- ( ia m- 

ulUi: : r« ^T/*u udt i. kMH ,m) 

rnannini J UM .a maiia^M- 

a»td n.* >(i,m),UU0 

|)onNi*iN Ti N*tMtt*-1a\ ainl S I ‘J.lKi.TTU 


I. T, 

iO .TJ.vjn 




li.lHhnidKW 



2S8 mCOMB-TAX LAW AKtt AC4?Oinm 

Solution. 

(1) Method omployod before 1980 Amendment. 

Awisiueut K». 

KurptiiN pt'i ri'iMirt 

IvulaiMM* (nrwtird fitim pn^vidus \aliiatu>n ’U),82l 

AiM on aiol ilivHliMidiji Iln. I j7,»yo 

Atl^l ini 4 uai -t.i\ jiul Supvi-taK Hh 24^^,770 

K-* .*1 lU !|i»^ urmuii! 

j'robf ii\r I T. pnrjMiM H 

(2) Method employed after amendment of 1039. 

Computation k (Income iNMki) Computation B (Surpliui baab) 

H-v 

K\i uuoiusn^^*< Actual Miipinn 2-Vl'l.MT 

iMhini'r i> f ‘Ju,>24 


♦ not » \t ♦ * .hnc t 
tit'Utilf ti 

ht^i Hi Mi), < A) .Hill j I ' 

uinliT ihn |»rdvi».;(i tn 
mil' 2 »»f thi' Sih^'tinl* ' 

— !io»|' 4 I* rt'Tif inrlinl' 
i*» IN niirt 

sbllowin^ flf'cltn tifiiH 

uiuNr Sfi lioii U 


Final mult, — ThiTi'fon* 
a»A DAIlH^Ut. 


Id's** bulf tid' tiii 4 »‘».nt 
< t l.« lmh r» '* rt i*i| lor 
jMilirv ItMlilcM 

l.i.Ao.LVil 

int«<r»'«t im luidm*- 
( hi\ nrntni^nt 
nf Infill *ti‘» nntiifi 

lu^nKim :> IN. 

thf* unfiual iivrruftr pr«»R( 

for I T fmrpo<M't, 

( oitifiiitutiou B «ill Im' llo* Inniln of 
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lUustratwn 54 . 
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Ba. 

Siirpltta tts in>r Kt vonm* A •> .'t.40.iyi0 

I.**6» Iiitlia ... •lO.H.'id 


L»'ss r itiler« riliii); Sti'p*‘n>ic .Vi'i'uunt 


SMX) 

I.IKt.IMN) 


I.i'i* lni»“ri'»t oil MTiiriitt •> 




1.7.'*. 


U» IfH olltf 




t»n ha' 4 »*‘ut 

I . T, «'1J 


i ,r» 


i,7T.:Nto 



1 **LiI 1 n« < 


Further IncomU'Ux non peyabte i 

jt!*-.. JOT li« ! S.'o' 

.-!! -.'iOllt .O .lit 

N*uk 

rub* n\ .;u 


’ .oK ' > • U tOV- '1 .0 llo" 


Nt 1 nr T 


in* 




Th*‘r* Snpi r -r.kv • 1 - I 

l |i to Afnnli fht* ailiiarial -iirpluH wa,*< tlie 

for to Mcoiii<> lax i f l.ifr In'‘unitu(‘ <-om- 

panien. Tin* aniiual avrr.iui' of tliK surplus was lo fip 
found otit. 'f'liis niiH flif iiirtho.l whirli followed from the 
rules 25 to .‘iO (now oiiuil(*<|) Hy the A mend men t Ail of 
1039, this l>asis of assessment has under}»one extensive 
modihoaiiooe. 
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In the first edition, the author gave an illustration of 
a hypothetical working as below : — 

Life assurance fund on 31. 12. 2S ... Rs. 2,45,000 

1,088 liabilities under Life Assurance trans- 
actions on 31. 12. 25 ... Rs. 3,45,000 


Deficiency 

Life Assuraiae fund on 31. 12. !10 

I^ess liabilities under Life Assurance 
sections on 31 12 30 


... K«. 1,00,000 
... Its. 4,70,000 
Iran- 

. lbs. 5,30,000 


IVfuiency .. R«. 60.000 

In the ii*«se.v!nicnt of 1931 32 the Life t'ompany 
claims that it has made a loss of lbs 12.000 l»eing the 
annual average on Us (iO.iHlO. 

The liutmie tax .\tith<tritit*s on the contrary take the 
view that the deficiency on 31st Deiemlier, 1925, of 
Its 1.00,000 i.s rnlmcil to R.s 00,000 on 31st December, 
1930. which mcaii.s that there mu.'-t have licen pmfits of 
Its 40.000 during 1925 to 1930. which alone (’oiild have 
rt*diu’i‘d the dclicit Heruc. the annual average would l>e 
Its ^.000 profits 

Therefore. ('ompan>'s ttmtent loii is loss of Rs. 12,000 

Ineome tax Department's ('ontention is 
pn*fit of ... Rs 8,000 

The problem was whether .Hiich a iruitention of the 
Income tax Department could be justifie<l. To what 
extent did this nietho<l follow from the rules * 

An exactly similar case has lieen decided by the Cal- 
cutta High Court and by the Privy Council in 1939 
(C.T.T. Rengal Himalya A-ssurance Co., Ltd., 1939, 
I.T.B. 402). 
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The following question was referred to the High 
Court : — 

**Th«> ui iHorikl MiluHtiiio Itulant’e aIkm*! ua Uie laot 

(late »f till* In-t imi't-tliiiff valuation having ahon’n u dirficienoyi 
cWs <hi' pniVHifiii of Hull* 25 of thi» rtiloA iiuder fbo Inronu^-tax 
Act for uHicrtaiiiiu^ the nioru^o iiunual not iirobln «if a lAh 
Aasumnet* (Viupany permit ttir ilepartiiieiit to hi'liiiiil thf* naid 
vahiatiou hoUnce Hlovt to fiiul out if tlurc mere any profiU in 
of the peronl tif the pn^i^inling valuation?^** 

The lli{:h ('ourl answeml it in the negative 
and the Privy ('<HUh il upheld the tlei ision relying on the 
interpretation of rule 2o at? given in lUmrat IitHurante 
Catse. In diM iiHMng Rule 2i> I-onl Roiner oltM'rvwl 

-—“It u plain 

that t!u* h*t!aiu c-^hM't will uo^rtU ^him ih*' hfi.tto uil pOHthoii of 
thv tompain M the •ml of tlo* su i| tluit the Mirpltn or 

il<‘hcir*nr\ fliM h\ it will not n*'* * ••.sariK h»* ihr ronnlt id it<i 

hiounri** trai ti »n«. k^irai^ ih» p* nod In i»rdiT to uiwiTtain 
tlo' r»"**ult »d tho**«‘ hu%no*H*» ti.o it wiH »*H^*ir> to i uiw- 

par** tlo* •iurpht’* in d» hi i» lo \ v%i(h tfo norpliu or doiii ienc) 

diolo*Ufl hv thf‘ \.iltt.*tion hthiio* t drawn U|» at th*‘ end id 

dll' prMcdin^f f^oniwl In tlo' i ano, for inOoru«\ of » t oriipan y 
likf* tlio ro<«ponii'^rtt ioiu[>aii\ who«w^ hmin< tal fondilion (h u«w*rr' 
lainod oio o in o vrjr**, th»ro I ♦♦ .i Hurplini di<wdo«i*d at 

tlu rijol of tiu' hrnt ijinitt^io^nninru id t)o ioin(Mn}\ trading The 
•uirpSiH will, rd I oiiTM . r* pn^M’iit tlo profit imidi* during Much 
f|ttiii(picnnium and the life a»Muraiit c fund at Uh cud wi|| l>«i 
HWollcii I V tio* amount oi mn K pridit Hut if that |>rofit Ih* not 
wholly d)*itrili>u(i*d amongst the «ihar«dtoldv*ryi ur pariKtpating 
pfdii \ -loddi dnnng th# mu* • coding i(ut[H|Ucniiiurii, the life 
a^Hunincc fund »t the end id thin miu oiid qiim«tui imnim w\\l \h» 
4Wollcn h\ the ainoiinl of that profit whoh rcmaitm unflintribut^d 
and to that ivtcM will iinria-c the *^uifduH or diiuiniMh the dtffi^ 
f'lcncv, a** th»" * tna\ he. that im dincloM^d h> the H4^ond valua* 

tifin balauei*Mbeet. It i** ihn eonMidcrution that give«t rt^e to the 
diffiriihy a#ioiietl by the term* of Hide 25“. 

Id the English case, Last f». Ixmdon Assuraiav Cor- 
poration (1886, 10 A.C. 438) it was held that the distribu* 
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tion of boDiis was so appropriation of profits and not an 
expenditure for earning the profits. 

In Bharat Insuranoe CJo., Ltd. wf. C.I.T., Punjab 
(1034, I.T.R. 33), the Company showed a surplus of about 
rupees six lacs according to actuarial valuation. Accord- 
ing to agreement, 90% of the surplus was to go to the 
fmrticipating policyholders. It was contended the 
company that this 00% should t)e allowed as a deduction 
from the surplus and then one-fifth is to be a-ssessed. The 
High Court disallowed this contention. The Privy Coun- 
cil uplield the High Court. 

Itegariliiig K*ile 25, the Pri\T Council observed : “The 
net profits in this rule ilearly mean the surplus if any’ 
in the statutory form of valuation Balance-.sheet set out 
above of ‘Life assurance and annuity funds’ over the net 
liability under life assiiram'e and annuity transactions.” 

In the opinion of the C.I T ; 

Till* t»f the ii# tnurial valuHtimi ctf lifp n«<uriuicp coui- 

|nin\ an ih-M loM <1 in the tiianiil acrotintb at u privon 

14 mill) a « cniinuatitiii i»f previnus \ahiiition. ainl adjust- 
iiii'iit niunt fti^f t %>.ir!K 1 1 * nimlc tt» hiul out really i** tin* <^urplurt 
»h ht U ot a jM'iiotl \ in ihi^ ra*^< a ipninjucnninnO m onl r to 

ileternnni* the ,4**^ ^-^ahilii^ nr t»thi'n»JM* i*f the ('oinpan> \i\ icniis of 
Huh* H the icsull •»( (he ^alualmn uf a pcritnl pfctciUng (he 

periKMl, n Im li 14 Jiuiile the lui^is i»f an ii^M's-suicnt h a ^iirpliH, Mirh 
portitoi oi that HiirpluH han m»| apprtipriatetl hv «ay of 

ctf., uuti»nuiticsill\ < nines to he inep^»^ei] in a ''uhM*quciit 
and, uiiIch^ h nnappropnatvtl ‘'urplurt taken out 
of the next ^aluahon rehult^, iln^re mil t»h\uiU4ly he douhle taxa- 
tion of Hiinie mcoitie Sinulariv , if the ri'^ult <»f the xaluation of 
a iwrunl pttiN etlin^ (lie \aluati«ni vhich i4 made (he liasi*» t>f an^e^ti* 
ineiil Ilf a ifiven \iar 14 a deficit, riuch d*(icil will auUiniiitically 
find iU way into tlie next \aluiition. To anne at the annual 
averw|tT ni't pridil, adju**tu)enf will therefore h*ive to 1 h* made to 
uroid the renultfi iii aliove stated and ^uch adjusiment I 4 neeord- 
itigly fiermiKMilde In Rule 2b 1 ''ould renpiHtfully sub- 

mit lhai tbe aciimrial valuation (» ^ . the valuation balance-sheet 
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m at FeUruary 2H, in tlni» ra«»««),rt*ally disrlam^d a pcaiUrt 
8arpiu»'^ 

A ease of interest to the Life Insurance (kanpauieti 
was, in 1037, det^ided by the Calcutta High Court, 
ru., the case of North British and Mercantile Insurance 
Co,, Ltd. r>\ C.I.T,, Bengal. 1037. LTJL 340. 

Thno fnuii tlu’t : — 

U) When*^ int'ouu»<ttti in ihar^rtMi on the iiuotiii^ of titl 
ItiHuruiii^i* (’oinpoiiv \w ruli-^ niaiK* ^nilcH 26 ta 
fiTi), Hhethtr thi' C'oiii|){iii\ i un claim rmlit under 
«j*<*i tion of ihc A^t for uny dodm tion of tnx made 

at ih** M>urt't*, 

<2) Wlu'u |>rorit«^ of iiTi tuHiiraioc <‘Mrn}Mn> an* vomjmtod 
|a*r nili's nuole 2o Xm whrlhfr th^* (\nii- 

l»an> 1*1 d itf « laitii lioiv from the ununint thu<« 

romfMiN'd the amount of irooriif of tlo* f'riin|iany in 
rfHjHH-t of intiTfHt on ta\-frM* ran Iw' 

ilrdurtril in nunputini^ thr Ho omi* 

<-i> VV hrihrr f‘'r iorr**rtiou of r.Ur i>f nuoiiir-tax ilic 
Ifit t*tio**r ha** an\ juri'Mlii lion lo r»‘i»c*'n 

<k*K<*«^^^mt‘nt und» r lion ;U i^r to at a hijfhor 

rate tluiii thr oto- |»rf'\)ouHl\ ailciptr*!. 

Whrthrr rhr A*»*^iHtant I 'oiiimi*t**ionrr ha** juri^lo lion to 
rrtluim»’ tlo* •<4 m 1 aA*H*^*»m«nl 

With regard to tlo* Ur^^t »pO"Htion, all fhr ]Ufl|uo"H agri*i*<l that 
thr f'ompan> »an i Uliu ^r^dit uiolrr him lion ISto) for anv dcdiir* 
tion i»f tax on intrrtHt on Mriiiitir*) nuidr at *<oiirri*. 

With regard lo tio* h*** ond *pirHtion. f Ji*rh\ ^hir** (\.l, and 
t'oHtrlhi (. ugrrod that thr t*om|»uu\ t*t rntilird to rluim that from 
thf* ammint a*oi rtainrfl ar^’oiiling to nilrn 2o to .'!*>. ih#* amount of 
lliu* incoinr of thr f'ompuny in n''**pr<t of thr intrrewt on tiix-frei? 
>n^*uritirM -^hall In* ilrtlm lnl in i-oniputing tlir ii4Hr%^ildr inrome, 

Panrkrid(r«^ J. di#i.Hi*ntrd Hr ohncrird : '“'It follow* that 

Iw'^forc the iH^^awert ran lomplain ihat tlo* ajowHHtnrni viidatm 2nd 
proirimy to H4^fifi!|i H, tin v tniiHi nhou that flic fax df^iiiundml h 
Ui'ing drniandid in of uit«mir. profUn and gnina which arc 
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hv (he nection ii» inUrmi on In my 

jiidlgf»i!»iitt Ihi* aMiMM«ee« Imve fmUd to eiftablifth thin, Whnt u 
to hr to fax in flie atinual aremge ii^^t ppofiu ilitiidoaed by 

tha laid prt*riHUnfr valuiiiion with the additions provided for by 
niln 

In tlib particular i-iHue, the ('ummimoner made wine very 
rlenr, helpful and able olMier\attoDS. lie i*ay«: *"An regards the 
fletenninaiion of the asai«s(iable income the rule is empirical and 
helps MS to arrive only at a "notiimal figure*^ not necessarily the 
actual tiKure of any particular year. In iny i^iinion Ibis fij^ure does 
not refer to aii> parti< ular source or wurces ns conti^inpUteil by sec- 
tion 6 of the Act and dm^i not admit of any dissectiim or analysis. 
. , . Them* rulcH arc intctui«*fl to Iw '^clf-<*ontained [jrovisions for 
assessment of Insurance Coinpanies and to a case a here these rules 
will appl\ ihc provisions «oiitaincd in scitnms 6 to 12 shall have 
n'l application That this is the iiiteritiou of (he law will lie evi- 
dent from rule dO, whuli provides for allowing depreciation on 
ass4*ts jolherwifu* allow aide under wction ld‘ and losses which are 
not or«litianly allowed " 

With regard U> the third question Pauckridge J said: 
**’lheic is more to Iw said for the arguiutni that when what is 
appealed against is an iisses^iiicnt or reassewmient under section 34 
the Assistant ( omiinssioncr i*« iHoind to < on tine hiinself to what 
IS cosend h\ sur h ussf^smeiif or icnss<*sMncnt and cannot deal 
With matters in\irc<| h\ a presious asscHsineut made under heelion 
23 1 pr« fer to has** m\ ismn that the As^sistant ( oiiimissioner 
had no jH»wcr in this i ti» enhance on the grf»und that the 

ri UKS 4 >^%smcnl under Mttion 34 was on the face of it without juris- 
dn tioii and os sm h should hinc hcen aunullcd with the rt^suli 
that (he original iissc*‘.smcnt uiuler serlioii would have stood.” 

Ry the new Amendment Act of 1930, the above deci- 
sion of North Kritinh I'ompanv ha* become inoperative. 
Rule 4 of the Schedule meet* the }>oint. 

MUTUAl. INvSVRANCE COMPANY 

Before the new Amendment Act of 1939 came into 
operation, the Mutual Insurance Companies’ surpluses 
were exempt from the tax. But now it has been specifi- 
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cally provided that the profits of a mutual insurance com- 
pany are assessable like other insurance companies. In 
this connection, the definition of ‘iniome’ in Seiition * 2 , is 
worthy of spei'ial notice as the definition now rovers these 
surpluses. 

In tl><< ( «>f Mutliirn llitulu l*> rmaiifiit Fund, l.td, rs. C.l.T., 
I T K 4ti ami Miiiital iti'4urttu<'«f r$, 

VA T , IIH, ihv ^vn* 

In tfh* »»f Natioiml Mutual l.if** a |>f»rlinii w»h 

»*\eiu|it If a “fumr* itr iiiuk«‘«t tnmmo fnmi 

He . riNMPtvtnl tnm tin* iiirtmu* mill i^vulently 

In the i u**e, Sulen r* X**ii Y«trk Ijfe In^iunoino* (V) 

»2 Ta\ the '»ur]>lu*4 whnh wan ciintrihuted heiav4*ii the 

partii i|iatm^ jmiIh \ -hoMerH til 

il) Sale of life aiiniHtle^, 

an«*iufi tint nt hu*iiiieN«t Mirriut on 
rii»n-menil*erH, 

l.'ll 4'\t e'^*^ preintunH panl h\ iMflu ipalin^ poln \ •h(ihler»i 
n^er the to'-t i>f their ‘ii^nrain ea, 

f i) pnifi t** afHin^ out of non-parti» ipaimj: pohitt^, alno \i 
iIm nleil that the '^nrpliH the exr<’<Mi 

pnitiiniiis [Mul hv p.irto tpatini^ poii« \ htfliler^ ih not 
proht hahle to ta\ 

In the » ( IT, Hoin Un \ , *« N.itionul Mntna) Life A*i^- 
lifttion, IH.Ti I T H -iV>. tU-if nil'll h\ the |tf*n>loi\ lli>rh Tonrl nntl 
later on hnall\ fle< ifh-il h\ th* I*m\ f onnt i| I T H 44. 

1\ (\K tlif* fttfio#* of the (V>iii|>afi> »« in MelHtiiirne 

t Auiti^ilia) rraritto«i in ImUa — fahutta ami lhiiiiha> (*nni* 
pan\ iH linnteii hv j^narantee ami ha«t no ^hiire i ajiital Kvery 
ps*r^m who *n-oir**t ln\ life wjtli the f oiiipiin\ iimler ih |»ttrtiei|i»t- 
ing jmliry h rieenieil in ha^i* I ei ome a iiiemlwT of the Loiiipany. 
The siurpluH priiftt i< cli^tiihnUfl aiitniifpii the in<i|iilw*iw The (*ntn- 
pan\'n Artiflm provitle that tnetinial aetiiarial %'aliiaiion la made by 
the Artuarv for all ila hti«kiiN’*in anti the ^iir|)liiM profits for tliw 
yt^um thnti a’WTrfaini^ an* ilHtrihnfrfl ainong't*! thi* partirifiaf inif 
poliry-bohlef^. The rompany while making a retnm of ita 
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(tMi itn ]lftti4i)i Imliiaii butiiiiie^ for ihe iftccuunting ^ubmitU^d 
irilli the r<*twrn e rt*vt-niie avioutil end balaiiee^nheet for that year. 
The ItinmiMex iu anjimiiig under HtKtion 23(4) prcKieeded 

under rule Imt ifru^^ring altof^r^tber the jirnriple of 8tyle\ vat^e, 
itilide A eakuletton entirely ifcnoring^ the non-purtieipaiing pre- 
tniutne reeeivedp itieluding the whole urnount of roitMideratiou 
re«*eived in reefHTt of unnuitie*^, di*durting nothing in re««pect of 
their or iit reejMHt of the f'oinpany*?^ Huliilitiefi or expense#* of non- 
partioipAtiiig busineM. 

The Privy C^iunrtl «lerideil that — 

(1^ Imoitie-tax ttfloer «»>- jonfified in resorting to rule 
(noir $UinilM omitittl hif th* nnr .l<r of Jif.VJ) and therefore eom- 
piitalioii 013 the basis of tite triennial valuation re)»orts uaa the 
tnoat rtdiiible method of < mninitution in the i ane of Life Insurunea 
t'oini>aiUes, Here the right of the liieiune-tax t tifirer was 
estahlif^hHl 

The ativse«*Hment i*as not valid tir Ugal assessment in- 
aj^^murh as the total imotne, j*ri»fiu or gains ot the ('omj*unieft re- 
fer re<l to in rule '*h> a as the ineomr. or gains as they would 

\h* astertained for the jiuTf>os»^ of the Aet ai.d even aroepting the 
eoiitention of the Hoinhuv High ( ourt tliai the premium iiteonie 
referred *o III rule 1114 lutlfH pKiunuos imeued iii leaped of 
partiripatiiig judii the letal iio oiue referred to was thtf 

iniOiiies and gains as itMertume*! tor the purposes of the Art In 
oth«»r wi rd»*, in vah iihiiing sm h uu iuues tor rule .'h’l, the ]»reinium« 
nveise^l from juirto ipating poluo*' should )k‘ i xelmled ias per 
Stale’s ease)* 

Noll. — The (‘eiitral Hoard >f Kevenue .orepled that St>le^« 
eam* appliis m India. 

Appixiiig rule >V», I T as*» smmI iIm* romp, my as follows 

(I* Premiums r t ihe t oiupauv as u whole for the >ear ended 

dtIdh Wt ^ 3,24L4^<> 

12) Preiimims r*f thr- ( oiiipain in liriti'»b India for the same 
penorl ^ «7,&42 

(ri) Xet assesnahle |irofit uf the i ompany a* a whole based 
on the fnenmal investigatinni* as at 30, 9. 28. 

£ 1 . 405 , 0 Z 7 
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Proportionately, profit of British fndia (comrertoi} tn Indiim 
Cumiicy^Ba. j\14.(K!0.) £ 88,083 

Millawiirn<i’ Mutual limuranee Aamviatioii rt. (M,T., Uombay, 
1882, 58, Bonilmy. 119. Thia Mutual In^uram^r i'outpaiiy waa 
UmitiHl by guaratiti»4« u'lthout any ^liarr rapital. Articli^a pro- 
vided aiH'ertaiiimrnt of profitK nft**r 8 >t*ar^ but profits to W di«- 
tributed to only siurh lurmlH^rn um aoulil be* inrollrd dufinn^ tbo 
first 2 ypars. It was deciiliHl that tbt» surplus of ihn ialU, pre- 
miums or any further '<»uni n*«'eivfMl by I be t oiiipany from its 
niemWrs urrr its «*xpeii<iiliire for tlie war, aas not asM^Mabln to 
taa under the Art, 

In Lakshtiti ln*«uranir t o, n t* I T . iNinjab* A 1 T.(\ 24, 
it wt\*i de4*id«Nl that no aH«e^%uient i an In* made until the first 
valuatitui has l>een mmlr. 

Rri r 7 ‘ — The profits iiml of < ompniue^ tarrying on 

dividinjr s<K*ietN or bu*‘iii**s'H •iball Ik* taken to bv 15 jk*! 

rent, id the pretiiiutn lUMUto* of tbo pre\ ouk vejr. or in the rate 
of non-rrstdent minpanies 15 per i ent of the British Indian pre- 
mium inrome of the pre^ton** M-ar iS^ brdulo) 

A rompaiiii wHu b rarrien on a form of iimuraio o bustnos* 
under whirh the pnlu-\ inorit > pa\iible on the bappetunir of thn 
ec>ntin|renov ifi*«uri*d a^rninst m not fixed but ilepends lotber partly 
or wbollv on the results 4»f the dnisum of aiix (nirtion 
of the premium inrome or fufidn ainoni^ the pidit ie« which hare 
bei'oine due for pii>inent ifi proportion to the pr«mtum« received 
under eai h < loss in ibe spe« ihe<i peroMl, '^n a dmdinir 

ww'iel) business aitbin the meaniUfr of Kulr 81 of the liouine-TaX 
Rules and its nifome, proflu ^ml grains < an be aM'crtained under 
that Rub* The fact that the Rules provide that the arnnuola 
payable fall within certain bmitM iloes not affect their variable and 
continifent nature abere the pa\ merit ultiiimtcly depend* on the 
total amount of subsi ripttims and the total iinniuil cbiitn*. Whera 
the ahareholders and the pidic> -holder* are not the same, a com- 
pany carrying on M^uch buxineisN t* not a mutual mtvitiy and ite 
income i* not ex;empt from tax im that a(*count. The fa<*t that 
the nubacrilwd capital I* very small compand with the premium 
income doee not make any difference. Bombay, rr, Sindh 

Central Provident Fund* Hcw'iety, Ltd. I{f80| l.T.R. 38»*l.). 
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TEA (UMPANY 

CrOft and aM*nnt for the pt nod J. 1. Vt% 


to .7/. 

Illufttraiim .W* 

T«t <)( titm : 

CMifivdtum 

Maniin* 

T***! 

Sl4>r«'^ aJiJ 
I .semUn^k ati'l 

( filll) ^IMII t 

Um4mK iMlol 
iirnrral 
l.aini lU'ikt 

f ill 

iiifteiltaiK e of I iM \ 

I It •*> 1 1. 1 »i f 

* M a# !iUH t V 

M*n*aK*»l •* t *Mijlis! • 'i' ti 

I \i haitjk'i* 

rtMji 

f^irker ai^'i ''►al*" I' '• 
tik fik^ita 

TnMpid n|i to (‘aliiiMa 

h'reiiiht 

iWk r\ 

luiMIrttIKO MutiiH 

I? r o k I" I « •■ ill'll 'ill'* 


J 2 . tu:‘A. 

1‘ f 

LMlKt Hv 'IV I -.il.i i'l.'T' 

I.UMt 

I.HIHI 

l.liIMt 

Mkt 

'i7’i 

M 
\: ‘ 

1- » 

I vM 

*7 * 

U 

T 

)U< 

:iV0 


*u\ 


•TW l«.» i**-'!*' Hi.il Ml'! 

(o Iw l•^lpil^^l i‘^liw>iliHir«' 

F. S2 
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Ag^at'a a]lowtui4*4»«i and 


comnnaaioQ 

l,2t« 

Offiire . * 

(iOO 

DinH^lurit' Kie»uuiiieralioii 

WN) 

IVoHt 

W.ftl7 


4»,Hr2 


tmd lM»i AniHjiHt 


n“"l fo PaLiui^' 


£- 




I‘it f't on ('inp 

A I iXM: 

ot r K 

in Iuii>4i 



rJT.:(>7 


>4>lutum. 

liioociieUi. 

I*n'Hf i*rr • lop 4 m » •♦usii 

Add l^rk Nr% t <l 

N>'w Mu<)uitvr\ £ IC 


Add iii IrMli^ 




£m 


£27/dljO to W i'onv-?‘rt4»<l inUi iit ihi* »d U. *'«1 

/. It** 3di-1,4»i7 

40% of lU, 3d>3.4G7 lU iu tax. 

/wromr-^/tJ* at 30 |d<^H on lU, l,4*’'.*iH7 lU. 22,710-12-0 

5wprf"0i^ al 12 pi<»« on It*. l,4G,?iH7 R><, 0,11^0-1 1-0 

note:— 

(I) Where fe« reed i« pnKluced for the nweswee it. will 
be included in the prohtH. 
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(2) Where tea seed is sold to a third party no tax 
till be levied. 

(8) The whole cost of op-keep of extensions of the 
Estate which are not in bearing will be allowed as 
expense, tf.g., weeding, draining. 

(4) {'apital Expenditure, f.g., acquisition, clearing 
and draining of the land, making of roads, erection of 
buildings liefore cultivation Itegins are not allowed as a 
charge against profits. 

(5) When planting is ttanpleted, the annual cost of 
up-kee[i of stii-li extonsion should Ite allowed. 

(0) Ex|K‘nditure on the maintenance of an area that 
has not reache«l maturity is a Revenue Exf)enditure. 

{71 Any ex[s*n«lit»»re ih/ii creati's a {M>tential source 
of recurring reveiuu* .'it whatever stage in the development 
of Estate is Capital K\|sM)ditur(‘. 

Tea bushes are is.teiilial Miurccs rd revenue. 

(S) The tt>st of platitiiig fuishes in replacement of 
bushes that have <lii'<l nr Us'time |H*nii;iiiently useless in 
an area nlri*ady plant^^l will jillnwed a.'! expense. 

If an assesMV gets di\idc!i<l from a Tea ('onipany 
(limited) of Rs 8.400. his gri>ss income is Rs. 3,032-8-6. 
While the Tea Company pa>s liuome tax on profits de- 
rived parti) from .Vgriuili lire and partly from industry 
and therefore a js'ri outage (40^), mrording to rule, will 
la* taxed, it must Is* reincmliere*! that an individual should 
lie laxeii on hi.s entire rdvipt, ij\. KM) from investment 
- no matter whether it is Tea or Sugar or any other in- 
dustry' (though [inwient practice is different). 

Uluftriithn 

STKRI-IMi INSfU.Wt’l* tXlMPANY WTH HlLVXrH 
IX IX1>1.\ 

fWtnxInre Life •V-.iiraiici* ('o.. Ja-l.. hit- u surplus of 
iJI.MW.ttOO n* l***r it" annual vnnii»li<*n rrimH iiicliisivf of 
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£:MKKO(iK> lirnn>irtit loi wwnl li nn |ir0fiiinn y<mr. Out of tUi« 
«ituouiu ih^ CViui|K4n> u|i|»ro|iriiii«iH CliM^OnO io 

Fiuitl. Th*^ tolloHiiig^ 1*4 thf« Account nft^r in* 

i»f t|»*^ lusiiu h 


/i*# *lri 



t t'lnim#'- 1' 


I*ifr \‘*uiut ‘ Fio»<l 

l.'••.«.li.'t^ itv >Uiii 2:cf»n(M 


Fr*‘flrrlUM'- 

:.,4<tortm» Hy immiHi.r 


loi«*n '< l45v* 

— 

4/fiii,r)0n 

"tn^t lit (■; t Surr* fHiii«ri4 . . 


I>» 1 ii-^ <>»>*' 

K%|h uf notimift ► 


tJ(f\ tlH'Ilt 




( '>••111111)1 MktOtl 

wm 

,u<‘ f»' * 

A*l AnituitM*^ 

:ifm 


Furt^t lit ih* * o*i 4»i iIm 






: ; 

» 

T D u,h '7 




'>nrj‘lu*^ ,k** jw-r 



L*" ^ 1 O. l!li‘ i’ ^ T 

<H»in jirt'- 


'« 1 * u 


rKHMKKi 




1 * 1 ? .Ov"’* r 

? * 1 oVi 1 o> no iW It#*' t'h in* 


I*ru»»i .I'* 

r^*|^ ij * 





A<M In< <out*-t » 

^ M l 1 1 r* f 1 li V • A 


lfc<‘!3 * *< 





l,!ViTI,<wni 


i 1 ^ H I { J»' »*rh * ♦ T»| ♦ lOfl.intill 

uhi*5ii IimI Pfrrtufiiii 


hull f ur fur m«<*i>** i fr«uu 

iL'r»^**N4) iir JK loii |»\ ifpiu <1) 

findtuiit pr4»lif 

t^r » HiiKii Ki'-insf I'* •«! to (lo* 

IN. 

IN. iH I In* Totiil ffir«>llt<^. 



sictIoii 10 


203 


Bfi. 

fiirciiii<i**(iix ut iMI^ III! lU. 

SiiiM^r-tux ut 12 \iwn fill lU, 

in miration j 57 , 

Fmfii the (iilhiuiniK l>uttu tilurH luid oui I /f |iu\ahte; — 

lU a, p 

fl) habr> per month 0 0 

<2) CIrorery profit aii per 1* ik L A v 1^) U 0 

i3) J*rojK»rts --afiiiiiul \alMr I (> (t 

<•!) V P, Tru<Uii)r . l^til . *le«Liie<i 

tl\ tlivoien^l’* liite nf tii\ on (> (t 

( r>® VViir Ijiuii free of tut on 3, 0 (t 

<*») ^ ^ War IhiiidH mu It U 

(7t The iWM*****!^ j *» Idle Ih^ut.ium* 
preiiuntii annodilU 


StMemeui of Total luoome. 


I arlir 

I SolifN 
J IfnufeiN 

A Pio|w^rU I 

Kepuir*^ I H** '•* 

4 i. oil IN 11. vINI ih 1 I 
o o on It^ 3. >IMI ill) 
h T% on IN KiUHlil. T) 


I mono* Ta\ 

oi )Mnl 
TM. 

I j 

loNNO 

ITViMI 

7(MM> 


Total lunrtwe 


yp|(Hel4l 


2424MI 
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Avenig* rate H-IO pia* 


Tax 

due 




let 1 

.600 


NU 


Xext 

»,5(NI c. 

pirn 

KH 1 0 


Nest 

(f, 

15 pirn 

KEi 1 0 






2(;t> 2 

Leee 

L.r.I‘. l; 

b of t>,I 

tt»> 1.(161 1 

(!•( M IO 

F T. [til iHiii* 

175 J 




He. I.-Afti 

51 12 


0 


0 


W’U C i» 

Tax il«>iliu t«'tl It* 

Tax »lue . 11* 

Kh ijH-O-O 
llrfitiiiialilii* 


III list rut inn 'ifi 

Fmm ill** fidtiiwiii)' iMrtiriilar'* tin.l yiil )Mial>lp 

by A:- 


iit\ rnini»«> from 4’ War llomi* •iiix-fra^) lU. f‘l,40l> 

lb) InttTrft from Ilunk ib*i>(>*it ll» iMtiJ 

(f) 1)ixiil<>nilA from U. X. (’o , 11'^', (Iw* ux^ It* 

1(f) Ihrerlor'* (een <|rriM(i) rfHpit'(s) H* l.lltNf 

(r) l*r(ih(A (aKfw>il aith I T.f). ) from a r**KH*- 

terwf Firm Hu. 700 

{/) DiviilruiK from A.H.f'. ('« , 7‘li* Has- 

frw) , . ... JU. 2.a«7 

ig) Profit from an unrcffiatemt Finn rfpn^wil- 

ing i abnrr (agreed with I.T.O ) * H«. tilWf 

(fi) Salary aa SecroUuy per month Ua. 200 

(i) Ha paya life ISittrance premium annually lU. 4^10 
(i) Income from 6% War lamn (ieea tan) ... He. 754 
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■ h i t wi wt of TMri IBOMM. 


Pftr(ii‘ular«. 

(a) 4% Wm nno<lH (tax-frM) 
(ft) Jnlvnwt fniiu Iktak (InpMit 

(r) Dixiiiwdd from R, Co., 

Ua. 9% (Ii.T.) 

{(i) IHrtwtur'* (m* 

(r)* lUiriiitcrwl film profit)* 

{/) I>ivi{l«ii<l)i A. It l\» , lJ«l 

7% (FT.) 

‘tf) F nn>gi«ti*r^) iiitn ^ hIiuip 
tft) S«rrt»r> lU. p hi 
(*) y'\ War I^iaii (I-T.) 

Tula] (ncitmi) 


Qniw lornuic Tax deducted 
or paid. 

3,41)0 

500 

... ll,754-l)W» I,83(J.1(W) 

l.tKK) 

700 

(iOO 

:w»,4(H) 42-3-0 

sjw-itMi i;w-i(M> 


2»,7Jst'-0-0 2.57M>-0 


r»le 

;U98p. 

Tax iJuf« 


Tax on IN ‘a?4,7S,H 

ffi 20fl8 pies 

liKNftK la, I 1*. 

4.1.11 

War K 

T (jt ‘J(V!»8 


.'i.too 


:..v)i 


I llust ration 


2.:o'*-]-o 


822-15-0 

1.88i)-2-0 


085-7-0 
( Itefundabla) 


Fnim the loiloainif iKiriinilar'. find oni the Income-tax pay- 
ohle hv A for llie \eBr liKtO-tO; — 

<a) I’rofiu fnini nii miicjii'lcrea firm represeniinjf half 
ehore, lie. 7.‘*0. 

tb) I'oetal t’ueh (VrtificBle imoine )if Us (iOO. 

(r) 6% W nr llondn (fre«* of (ax) to the value of Rs. 20,000. 
(«l) Shares in IWra (Vijtml Bank. I.t»l.. to the value of 
Re. .5.000. 

Tbe bank declared a dividend of 15% (free of tax). 



INCOMB-TAX LAW AND A1T0CKT8 


Sham iu NamyangAiij Jula MitU, Ltd., to Iho valtie of 
hU. aJHtfl. 

The Juke Mill «If!»cliire«l a iliviiimul of t*l% tux), 

0) Hi'* hie iusuranre premiiiui uittouuU He, 501) yearly. 

SUlAiMikt of Total Inoonio* 



Furtii'iilarH, 

liri»s.% 

hiroine, Ttt\ ile«lwr(e<l 
or |tai(F 

i. 

rnrcjkf('*tcretl fuiu 




l\Ktal t'anh tVlliliraie 

1 iiroiiie 


a. 

t» V War Hoiuls ^F.T ) 


l.-.NUMl.tl 

♦ 

Hank share'* j;,) 


MS-*-!*-!* 

a. 

Juie MilU shares 




1 i4al 

ho iOiie 



A>eK4tfi' rale liaVj*. 


Tax tlup 




l-t 


nil 

( 


N.'xt 1'^’. 

1 M '( p.e-^ 



I,.*.- \. 1 

V -Mto 

\ I ’.dp 

hl^lho 

FT 

huoine l/J(i<> 

1 



ITMl.O 

^ refkitoate ueitlM'r la\ahlr uor to lie iio luile*! 

iu i) r Mif’Mjn*’ Foi cannot Ih- ou iht* 

I 4>f (he fii‘w Aer (Shih «*\*'kcm) m f»f I of th#* fiiJiaii 

Fittufuc Art, l!l,T)^ ' 

ith*4tuu*lintjf aiti thtfifr r<»ntaiur<l in •<uh-'»r4 . (1) or 
wlirre more than half of ihe total im ome of anv iniliviJituI or 
If. I*. F. ri^fiwt«ita of income from Mniurie**, intercKrt on eeciirikicft 
4pr 4livoIemU in re**tu*ct of wlurh the iiotiviJiial or the II, V. F. 
i« JmimW. . - . 
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lUuttratiim 00. 

NAUOTTAM ItAH, SliAHJ«lUU»K.Wl. C’AI^'UITA 

tbnmm ui Pram ud Low HoooiiBt 



B«. 


lU. 

liliitabliiilitiiimi 


Ilrokeratce 

4.'), (MW 

to Hinfl 

i,m 

l)irw*U>ri%’ fech 

2, (MM) 

lleprfciiitioti ; 


IHrwrtorK' t'niMiiiijftHitm 

3,(MMt 

OBU'« cwrn Rn. 


DiviilciiiU 


Fitrtiitttr«» Ib*. 


Intercut 


— 

tm 

tftot. Seiuiiticp, 


Tiixi hir^. tram, ni\ 

.too 

IkmtlH 

1..W 

Imw rliarjr^i* 

LVill 

I)clie«tiuc«. t-t<- 

i)08 

Aiulitnrft* 

r»rH) 

IiiteiC’*! on haLitii e** iif 


of 1 li <» 


partners 40<t 


CaVulta Stmk Kt- 


futcrcHt alloa- 




<[*0 liv Itaiik 


SuWription 

:>o 

— 

JMM» 


m} 




:m 




:oo 



nrtioi» rar upkw’p 

l^ftOO 



IVJt'pboni* 

400 



1 Wiric 1‘haritJ**^ 

iMt 



lkKiik»^ anti pa|N*r«t 

III to 



Stationff) anti print in;r 

1 ^0 



\\\*i*klv plian* niarkfi 




report 

l'»0 



Statnfv* anti 

lAO 



Ton tract f^tatiij>A 

•JtNt 



rent 

ri.ono 



Ikiiiation 

:-ti 



Tilkn expcn«e^ 

4<Ht 



(^alcutta moiH*} market 




report 

lOO 



to untler- 




brtAera 

fiOtt 



U e t i r e il parincT**^ 




nllowanre 

5,000 



Net profit 



. 


f>9,290 


59,280 


P. 33 



8B8 INCOME TAX lAW ANtt Am»CNT8 

llitMM Md P. A L. MjMtHNMt iMOtBt 


To Ilinfictors* fee® 

2,000 

II> X€*t Trofit 

28,<»N) 

Dtr«etor»* lommi®* 

3,000 

l)i»finEH initon 

600 

a, lh\rul®iidH 

5,9T4 

o Donulum 

OO 

,, tm I>eWri- 

tur«M 

2.4 U» 

M iiUm 

IHK) 

,, AdjtiNtiHl profit® 

21,<M4> 

lUlirtHl p«irtii0iV 



ItlloMttlItt! 


ItlloMttlItt! 

?4.4.‘i41 .'M.4.MJ 

liU'4ine!t>i Iurwtu» ni* udjiKipii Jl>0l>() 

l.e-*s rVi>rM'iati<>B Wl) 


2it, .('.I) 


StAtenent of ToUl Inoomo. 


P.iiiif ul*ir<» 

f l|n«<l 

I.>\ p.iid 


!{.• 


BuHiiifHH 



Irit«‘r#»^t nn iVWnltire^ 


447-0-0 

Ihrm 



DiriiHtor®* 

\ (NNMkO 


DivkfUnd® 

7 


Ro\ 



Total IiKomi* 

;n.mo.o 

I.ftWi-dMl 


Tax doe 

Tax on n7.2(XI ^ 'iaiKfl p 4.(4H-1-4I 4,A4M>l-0 


Rtili to poy 


9,004-11-0 
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(1) The procedure in the Income-tax department is to 
write back depreciation claimed and then to allow depre- 
ciation according to the scheduled rate as j>er a running 
statmneot maintained by the Department. 

Depreciation on office car is allowed. 

(2) Law charges have licen attepted by the I.T.O. 
as revenue expenditure. 

(3) Membership fee paid to the association of the 
Assessee’s own profession is an essential charge in P & 
L. A/e. 

(4) Advertisements made in resfiect of sale of shares 
etc . are allowed. 

(5) Car up ktvj» (< r . cost (if running and iiiainten- 
aj)(«) is allowed 

(0) Ikxiks and pujiers in (^mnection with professional 
work when replated are .ilhmed 

(7) lielm*d p.irtiier'.s alUmance is not allowed. 

(h) Fees and Conimis*tion.H earned bv the assessee as 
I)irecU»r of other Companies .dn»uld k* separated from the 
business iiK^iine. 

ui 

Fnilii ibe ul.ir**, hn<l out ilip Inioiut-tax 

|Mi\ sble b> A . — 

(d) I'roliU from au fiiiu reiire-ieuling half 

sliars. Its. 7**>0. 

(b) PdSla) <’*sh (VrtihrnlsB «» (lie value of Its. 10,000 
jieUUiiK inlc^ri'Al itf 

{r) G% War lloutls tfrw i»f isii) of Ik- 20,(¥W. 

(if) Sharis* ii» Iklhi (Vnlral Hank. \AA . In Ihs value of 
lU. 20,l,Va) The Hank ileclare*! a dividend of 4% 
(FrtlH* of 
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niCOMB-TAX LAW AMO ACCOITNTS 


(«') Hitalpore Suir»r Mill*, IjU)., dvoianid {(% divitUnd om 
R». 7.00D. 

{/) ItenI of luidily Ittiiil r«c«ive«1 Bm. 300. 
f I1i.« Lift' In»uraur« pntuuutn tunounfit (o U«. <'>00 ypArly. 


StalMiiMit tf Total hMOOM. 


Partii ut.Lr0. 

(iriNM, 

Tax driliU'Ird . 


Ita. 

la. 

IVotitn fnMw uure^ri'^tenHl firm 

7:.o 

... 

Yield of Postal (‘iknli iVrti- 

Nil 


U*;, War lltimU tTax free» 

1.2iK» 


H) Delhi Dank Dividend 4 m 
(Free o| ttkx) on Ita. 

SAiO 


{"o Sugar Mill Div. 

<L.T.) nn lie. 

.'<w> 

.s7-?w(* 

Ke?it of |ui4M> land 

NU 

... 

TmIuI Im'oine 

a, 470 

i.».t7-.H.0 

ATf*rti*re rate \ft Ti | \ 



Tax due 

Tax t>ii rouil ln» ome of lU 3,li0 

fevn 



L J V, ] 

M l 

F. T KoimU ) 


J 

lit 




Htfiluiidableli 


* Am firm ha« unt lx*ra l«xrd owioir 0> lit* fM*! tlinl tlir 
ToIaI Inroinn wn* h«lo« lU. 2,000 tha atnount lU. TfiO will bt 
turd hrrfi. 
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tttvitraiion 6 f. 

orDH BANE. MB. 

Pnllt k Lon kctoaoBi fOr Uw poriod eadliid 




Ba. 


Ha. 

To 

Inienuit paiil io 


By iiit^rehi on over- 



d<»po«iitor« 

ai.ww 

draft 

2,b00 

* » 

Pc]Mitafr«> 

l/idO 

,, lutereht on loan 

36.5(10 

n 

Adrartiaeuieiit 

WKf 

,, Iitlereat ou CS.P. 


• a 

TmTelliiig 

75(f 

Xolea 

10,600 

*f 

Priutifiir 

4an 

,, Divideiwl on 


« a 

Mutiir 

1,2<W 

(tluirefi 

8,300 

» a 

MiAe«llaAe<iu» 

frfMf 

,, Brofit on sale of 


a 1 

OSica 0 xpun«<*« 


(i.P. Note** and 



iittludioi^ r 0 n t, 


»hareff 

,3. .TOO 


alectricily, 0t4' - - 


Diwoouiit . . 

2,000 


IdM* on ehal 0 of 


,, (ViniuiiiifiMioii 

1,700 


S4hrari<i0ft 

200 

,, t olleetion charges 

1,600 

• » 

liidiirtint 0 iwuinuji 

.'too 

Imidenlal thar^res 

620 

- 

X 0 I profit 

2i.!«tttl 

Ailiui^"*ioii iee , - 

80 





GO, 600 


Svtutuin. 

To tli6 ul>ov^ I*r<»hi uiul 1^®* 

Artount, .letaUa we nccew*»rv for iiitere*! on (i 1*. Not®* 
11®. 

Uii* follow in^ pxjdanation® are obfaineil : — 

4»u nien-antile ba'.i# the Hcrounls huviiijr been i>ii>|'are<l, the 
aet«ai unount of mterest reoeired during the year will W obtain- 


ml m (ullown: — 

iir^ruifNl up to W & 

Itui not rec^ itahli* 

Add inlereal BC«'rued up to 1’. A I.- d.at»* 
but not receivable la«( year 


He. Ub'ifW 
H.i. 4 . 3 m> 
IN. ti.‘AH> 
IN. 2.S00 
Ha. ».000 



m 


INCOMB-TAX tAW AUB ACCOtmti 


Pvom aai hm Imuk 

To Iiilomi on QJ*. Noto* 10,600 By Xel Profit 21,900 

,, IKTidend on »hnroii H,300 
,, Adjtiniod lh*ofil 3,100 


21.900 21,900 


Prutit mm adjuAt^l alMn-p ... lt«<. 3*PN)I 0 0 

Add Intereid on il.P. Notr^s im |i€r drtaib 

Rii. 9,000 <n«*t) Hu 10,<'»<iii 11 O 

Add ihrideu^l on lU. ^<,.'100 uii^t) lU 9 ,h;|7 0 0 

Tulal fimntie |{m II 0 

The avera^re rate of ta% in 20 \1 
Ificome^tax at 20r>f'l pten in li^ 2,524<l-0 
Tax alremly paid 
Ha. l,ij<it^ll-0 

\u, i.:s*i7-<v.o 

-- lu :t,2a'vn-o 


U»» (>71^11*0 H«dtindahle. 


Note ;— 

(1) Interest on G.P Notes Re. 10,500 ie written 
back and Re. 9,000 ae obtained fnim Attseseee'e own parti- 
culars groeeed up into Re. 10,006-11-0 will lie included in 
the total income. 

(2) Dividend on eharra groased up into Ii«. 0,837. 

(3) In a hanking coniern l/me on sale of set'uritiee 
will be allowed and the profit on sale of G.P. Notea will 
be taxed. 




9M imXIMK-TAX LAW AVO AITOUNTS 

Att adjuntnieut norount will (>« mndc in tkn uaunl lunnnnr. 
Thn only iMtintd miniring imrlirulnr nltnntiou am (1) Uu|iyrigbt, 
(2) IVP* esiwnsa# 

C^pyrtjfht — The Incrnne-lax Deiiartnient may contend that 
i" i» lit capitul nature hetug in a wa> (he raiiilaliaed value nt 
nivaltitn and therefore nut an alloaalde dedurtiou ; hut in taut 
<o|i\ right iiehii la a legitimate expense .■« it renlh lake* the |dace 
of rojulti in the imhliahern’ ueeount’i The puhliaheni take a riak 
liv fiurehajiing outright in the form of io|i\right in«leiwi of iiiak* 
lug |ieno<iii-al puMiieiiti of roiaitv Ileine the expenaa le an 
alhiw.ihle ilehit llc'dile-t, it i# ven often an ex|ienilitnre iii- 
lurred in uii|uinng the I'oin right h> engaging iilerari ajoii«<tuntii 
and paling for their xeriiiM ni i iiiploiei"! The I T Department 
liax weepteil the claim 

T*tpr Ejfumn — In Dre«« anoiintA the tipea are a material 
e^-eutiul for prinluition It '•houhi lot }>e confiioeii aith plant or 
machinerv ahnh pr'xliKi-i the printed matter It i« in fa< t an 
eiaentiul ion«iUiuahle ami replacealde material; heme it ta 
allowed 

•m. tl, (1) Tha tax sliall ba pairaMa by an aw n w aa tmdar 
Hm bnd “InoMM from othor wurMa'’ in roapact irt incoma, proftta 
and gaina of avary kind aabich may b# Mndad in hit fatal inoonaa 
{if not inoludad undar any of tba prooa d i n g banda). 

(S) lueb inca n aa, proAta and gaina ihall ba co w p i itad aftar 
making all a wt a noa for any axpanditnro (not baing in tha natnro 
of oigital oxpondituro) inoirrod aoMy for tbo purpoot of making 
or aarniiig auoh inoomo, profits or gaina, provtdod that no allow* 
onto ahall bo moda on aeeoimt of— 

(a) any poraonal aipa na aa of ttio aaasoaao, or 

(b) any intsraat chargaMo imdor tbia Aet wbiob ia payafeia 

witbaut Aritlah India, not boing hatoroat an a loan 
iatusd tor public anbaari pt ia n balera tha 1st day at 
April, ItSS, or not boing intorost an wbiata lax has 
bam paid or from wbiab tax baa boon dadualad 
imdar aoatian It, or 

(e) wiy paynNnt srbMi ia ebargsibla imdar tha boad 
'talariaa', If it ia pqfiMa wHfeant ■ritlab India and 
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tex kM Ml feM«, pM tMtwn mt BtdiioUd thw*. 

tran HNdtr x ip tl w itii 

C6> Wh«r» M MMCMt Iflto M Mrt w a fciinr y, plant ar tiirni- 
turf balangiag ta him, ka akall ka antillad ta allnarannaa in aeaar* 
teaa uttfc tfca piaviaiam af Biana a t (i»), (»>, (vi) uad 
(vii> af a ukaa ati oa af aaatian if. 

N(»Ti.--(r) Tax shall be paid by an asseasee under the 
head * other sources " in respect of prohta of every kind 
which does not come within the scope of the ether heads 
of income, e.g., 

(1) Interest on bank deposit. 

(2) Kent fmin subletting. 

(3) Examination fees from colleges and universities. 

(4) Iriwme fnmi rf>yalties 

(.*») Divideiul of a company. 

(d) IiKtime of ii Ziimiiidar which does not lome 
under agritmltural income. 

(7) Imtiine from IVhentui'es issued by a.ssxiation, 
firms, clubs, etc. 

(‘•) Income fnmi Kusti laml.*!. 

(!»> Annuity granted under a will. 

(10) Yiehl from Trea.sury hills 

(II) K\|>cn‘-e.s .solely imurretl for earning this income 
shall Ik* dwliu f ihle fr*>in the in* onie. Personal exfienses are 
not de<luctihle. neither e.\|)enses of capital nature, depre- 
ciation is alloweil. 

Zamiudnri ini’ome (e\<’ept what is tovereti by agricul- 
tural iiHtmie) will lie ta\e<l under this section but deduc- 
tions like land revenue payable (though administrative 
diflSculties will arise* as to exactly what amount is paid by 
way of land revenue with respect to that particular sub- 
ject). collection charges and other exfienditure incurred 
aolely for the purpose of earning that income should be 
allowed in wmputing the taxable income. 

P. M 
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INCOMX-TAX LAW AND ACCOUNTS 


In Rajn Jyotipn^d Sinha's case, 1331, 1, I.T.C. 
103, it was decided that the owner of a coal-mine who 
receives royalty on coal is not a person earning profits 
from business Imt making an income from “other sources.” 
Henc'c. mad cvsb and public works cess are not allowable 
deduction fmm rents and myall ies. 

('o«t of pmltnte of Sradh and funeral expenses are 
not allowed as deduction fmm the taxable income of Kxe- 
mtors even though the Will may direct expressly to meet 
such ifwls from tlu* iiuiime of the Kslate (In re: P. 
Mullick and another. 1 T.U. 'JUb ) 

In Gooptn Estates Ltd. vs. C.I.T., Bengal, 34 C.W.N. 827. 

Th*> Um k iiM'*** t>l’ r<ri l4i!it pr*4|ttrn«'H WItiiiK* 

inijr to Uiibu Ham <‘hiimir*i stiiil 

n‘nt5 frtun thi* T h«' htm*'** at .No IU>, i [»vp 

wa4 une t»f tlo 44' |»ro|H‘r! t** titp 

Tfitu IniliHtn.il Hunk, Lt*! . f'^r v«ara from Nt 
ISlsfO. H HU-* u|>i»n b#*tti*en ilip t oiupuftv^ tlio Uuuk 

that if thp I or.«l.'lioii*4 of lii# If .»*»o Wfn* l»r» a* K«»l, i\u' Umm' uotiM 
at t»npr In ♦bp thp l\*la Hunk tat nn into \oluii- 

tarv liifujtla^on ?o ffiMi an ,in> Jj^ariivition uith th»* ( • titirti! Hunk 
Intliu I.hi lhl«< waf * fOt^olpTt fl (a ibi* * 'Ohpam a'* tt bft a* h 
ot the ttf thr I'M'.f' lin.ilh, ilt«\ •oiuprtnuj'o rl l}»Pii 

t lauti ufttpitni^^ u Lit of uf *l o\«r tlo* [vromnois 

to thpt’pntrul Hank of IimIm I»t»l a* an uorta^fil t*’nt for tlo* un- 
p.tpfiriHl portni*n <»f fto* Iium*. 1 htf» lut tff la a't on 

thp iK'fofiilH'r, f f , in flip M%ir ami «as niltiut* 

tntllv 4ln;^n umlpr thr load .siiotint m ihr Halanrp-SLppt 

for 

Ftnailv, tbp ( ^ 4 >iii|iati\ had a pptit on trols^r ^iHtiona XI, 

for roiPo-Ti of tlo* A«t 4 i 4 («inl I 'omiiiKMoiipr ’4 orilpr «»n 
apfH^al or for ri-fpr^mo to ihp Ili^h f onrt of ilu* folLminig qiipA- 
tiriti 3 uf Law : — 

<l) Whfthrr thp ^«m of l.IHLfItMh havin^^ W« n rivpiTtol 
in eaiijiidf ration of th** waiTor of thnir riifhU in ponnrHion with 
a bTf»a<;h hy tkp of a rital rondiliun of the Ipubp, i» in tKiii 

f^irctimBinAcnB a eaattml gain nr n iioji«>m^ttrri]ig incoma withm tbn 
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niMoiiiir of wetion 4, •ob^Mx-tion 3, rlouM 7, of the Inrome-tax 

Act. 

( 2 ) Whether the mid euni of lt«. 1,U().(100 was a salami, and 
whfthar aaauniiiifr that it waa a salami, it is an uatst^sftalile 
inccitnf* wiUtin llu* nu*antng of the Inromi^-tax Act, or i« a capital 
and imm\ nun-nn urririfit n*cidpt as hi U\ in ilie (ant?, Shiva Prosad 
Singh ri. Th^ Cnitwn. 

\\ holhf^r tin* mromo fWrivod, tt4'iTm»d and rtrfi%’f*d in the 
>t*ar ISJ2A l an in (hi* nre uinsiaiireH, tir , iljo hansfiT tif (he amount 
frtim oiu* ari'iAUiit lo another to suit the f onvenii-nre of af'eouutanry. 
In* treated m asseMiahle imorne in the ^ear lfCT-*i8. 

Held, (hat the *»Mm in 4|ues(iim was realisation of part of (he 
enhanced laliu* t»f the roris4*<jueiit on the forfeiture 

of (he lertsf* and lieio e not a>“*4''SKalde 

In Maiitnclra ('hiunim Nandi ScKTCtary of State 
(IIMI7K W t'al , 2e“i7, Juj^iue Mnkerjee in connection with 
the qm^tion of myalty ohsenet! 

**The lltiuso of l^ods aihrnied (he d»*f i^ion of (he ('ourt of 
Ajp^al. Soldo M Soeietary of Slate for India, that, a<« capital 
rould not to- t.*\«*d lis iioffim*, im ouic-tax wa- not ]»aya)ile upon 
that purl of the .lUMUtv whnh e^sontijill) rejircscntcd f^a[»itul. 
It' thi’^ Mir> I.ofd lluI*ilouy 1. (’. poiikfcd out that, tihcre w‘e 
ar» deding nith Iioonie-tax upon a rent fh*rivi'd from coal, we 
an* in ft nth laving that i^hith ih toi>ital in this M*nse, that it is 
a pnrn havo of th* rnal olid io*t ii iiit^rc rent. The Iv<ml t'hancellor 
furthi*r cd*^'r\od that the iio oine-tax iv not aiol cannot he, from 
the natute of thin;;^, miM uptu) «ihMdntel\ logiral lines, and to 
jii6(if\ the e\aftinn the tax. the things taxed inuRf have been 
•ipeetheall) made the Huhjfvt of taxation. We are, therefore, 
brought hack to the question uhether 'rovalty' is income within 
the ineaiung of the Incotne-lax Art The term ^*iwcome^’ is not 
diBned in the Art. snd (he explanation given in M*ction 3, clause 
1 ,^ 1 ) that it means im ome and pr<*fitH jo'ertiing and arising or re- 
ceived in Pritii'.h India, does not ihn»w much light upon the ques- 
tion, The word “iiooiiie** however is, to use the language of 
Hir (iiHirgi* de^sel In h* . as large a wonl as can be used 

to denote a person's n^'cipls, and ii .seems to me tliat it is wide 
enough to include a n>yalty received from a mine. The nature of 
a royalty was examined at some length by Txird Denman C. J* 



M iNMtllK’TAX LAW AKt) ACCOtrUtS 

in ft. Wiiiitbraok ami Rf)i rt. Kffrin^t; il appaara tn bava 
bcmn C0nl«n4f<l ia that khat it in altoit^'tbfr wrong in priuet|4a 
t<i conatdar tht* nnah}* at rfiit^ ii ia a «tum paid md for 

tkf rfnfwing pnalme of the land, but for •^ovrrfd portion# of tha 
land it^adf TIu* U^ariiiHl ("birf Jmtir<* ati#wi*rvd thia argutiiHit 
by oba^rving that tbo «Hiupaliim of a iiiino in only valuablf* by 
rwmoral of portion# of tho «mil. and ahotb»*r tho oo4Mpatiiiii i« 
paid for in money or iu kind, in fiikod Ijofondmnd by rontrm't or 
meaauj^ afterward# by the aetua) prmlme. it in 4^|uatly tti tiili* 
atam^e a rent, tna#niurK a# it i» the rompoiiHatb»n, wdiirb the 
laTwpior [»ay* the landlord for that *vpef ir»* of miupation, wliieli 
the ctmtraet la^tweeii Iheiti allows. An pointeil out b\ Ixirtl 
Denman, tin# would not udnnt of au uiguiiieut iii an agneuitural 
leaae, where a tenant wa% io pay a M riain portion of the pnalure, 
whirh wimld W admitted to Ih» in all re^pr-rt*^ a rent M*rvire with 
ever> inriiluit to nmdi a rent The '*onie mow a a# adopted in 
miWame bv Sir fbarle# Abl*ott, f .1. in King r* Alfa«Ntwl and 
by Lorti Hlnekbwni in t‘«dtne^<* Iron t'oiiipaiiy n lilaok I^trd 
Utaekbuni referred to ilo tdwer^atmiH of I^ord t'jiifn# in tioaan 
t'hri$tie that a mineral leUM*, a hen properly toa^olered, i-* 
in reality a ’^le oul;<aiidoiut of a porMon of ibe land, but remarked 
that thi# did ruM jU’*tif\ the infereiot, that no in«ome-ta\ should 
be iiupo^4>^i »»ii the rent r*%i‘r\etl on a nuneml Umho Ibe dHtuie- 
tipn lietwei'ij a prne pun) down m one ^um bir tlo' oul and'^toit 
pun haM> of the iiuiieraU fornnng part of fjio* Kind, and the rent 
and royalty ahnh M>io4tiiut«, in f«aht\. a poMioiit by in^lalnnoit^ 
ot the prior of ibt*#e rinio raU, it mt* IhtftKle, though it may not 
bc^ quite iognai, thii# Jiflonling an ilbHtraiion of Lord HaKbiiry'# 
obaervalion in ijuinu a LiMtheni that law ih not net(#^iil> a 
logirai rente ami i# not logoal at all The > tew I lake 

ret^etiea Mime support from the ibtiiiilmn of the word “iiieonie’* 
a# given in the ftjiford Dntionury, Vol, V, page D>J. Ineonie i’* 
defined to lx* "that wbiidi i oiiie4 in the perimliial prmhiee of 
one'# work, bu#ine#4, land#, or in\e^ttiient4 eoiifoderiHl m reference 
to iU amount and rommonly e\pre^#ed in term# of money, annual 
or periodical re<’eipU aieruing to a per<mn or i orimratian*'. . 

I muni hold ronnequeritly^ that the niyulty received by ike plain- 
til! ii ‘income* within the meaning of Act, II of IHfW, 

Letting out machinery in inclutlecl in bunincaa and it 
has been specifically provided by the new Act that deprecia- 
tion is allowed. 
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In C.I.T., Madras r<. Mangalagiri Sri UiDainahe8-> 
wara Eioe Factory. 1926. 2 I.T.C. 251. the assessee joint 
stock company instead of working the mill themselves 
leased out the mill for fixed annual rent. The articles of 
association having given the power of letting out the 
macJiinery’ it was held that depreciation would be deduc- 
tible. 

The case of Sadhu Charan Roy t’houdhary who let out 
a jute press on lease and agreed to carrj’ out repairs to the 
mat'hinety and Iniildings was a case of carrying on busi- 
ness and deduction of depreciation was allowed. 

Note - By the new Amendment Act Section 12(3) 
this is specifically alloweil and this sub-sevtion came into 
operation on 1 4. 31) whereas subsection (ri) and (rii) of 
seiTion 10(2) which two have lieen referred to in section 
12(3) ha\e come into ojieralion on 1. 4. 40. 

12A. Where s mansging agent ef a eompany is l^■bla UMisr 
an agraamant made for adequate oonaidaratian to aharo nunag* 
ing i^anoy oo n n ni i sion with a third party ar partiasy the said agent 
Md the said party or pirtioo shall Ilia a daolaration showing tho 
proportion in ortiioh such oommitsion it aharad batwsan thanii and 
on proof to the satiafaotion ef the Inoomo tax Ofllosr of tho foeti 
oonUinod in such doolaration such ogont and aoeh suoh party shall 
ha ohargoahla only on tho aharo to orhich suoh agont or party it 
ontitlad under the agraamant 

Where n maiuii'ing agent has got to pay to .mother 
j>arty uiulcr an ngnvnieiit a juirtioii of his i-ommiasion, 
each |H‘rson imluding the third party will lie assessed in 
res{iect of his net amount to which he is entitled, instead 
of the third parly’s due lioing aildetl to the managing 
agents' own ronimission for assessment. 

The diversion of the third party's due is recc^iiised 
by the Act an the same lines as in the case of Raja Bejoy 
Bingh Dudburia. 
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This section bas been designed particularly to meet tbe 
hardship experienced in tlie ease of Tata Hydro-Electric 
Agencies r^. C I T., llombay, 1037. I.T.K. m 

•m. la. iRoama, praAls and sains thall ke ee w pn t ed; far the 
pMTinaes of aeotion IS, and 11, in aoae rdan ee nritli the n w th ed of 
aeoMMUng rogiilariy amplo y od hy the aaaaaaoa: 

ProvidMl that, if no method of aeeeonting has bow rogiilarljr 
amplofad, or if the nwthod ew p loyod it weh that, in the op i n t w 
of the Incemt hw OMeer, the i n co m e, proSti and gains ewne t 
properly bo de d i i eed therefrom, ttiw the eemputatiw ahell be 
made upw aueh bmia and in aueh manner aa the Ineome^ax 
CNSear may de t ermine. 

Inccme, pntIUs and gain.*; shall lie contputcd in am*r- 
daiu'e with the nietluHl of accftnnting regularly employed 
by the a.*wess«‘e 

If no inetlHHl i.s regularly einplo>e<l or if iW metluKl 
does not enable the Iiu< me ta\ Dflucr to iirri\t* at a ittrrei'l 
estimate of the profits then the hw.'ometnv Otlher may 
determine the luisison shicli (ompntation should lie made 
xVsiiestiee lannot « hange hi.s method year to year iml he 
sliouhl lie allnweii to adopt a new regular method 

I'nder ihi-' seition asM’ssments may lie made on an 
assumed flat rate of pntftls on the turmoer TIk‘ Iwisi.s 
of flat rate will lie deteiiiiined by the Initime tax Olliier 
with reference to the tonvention and priutne in Himilar 
trades 

Every asst*s»ee should niaintain aciounts with n view 
to sliow, at the end of flie year, the aetiuil iiu'ome made by 
him, so that on pniduetion of his yearly revenue mtMiiiil, 
the l.T.O. can Irase his assessment on it. If tlic nssessee 
fails to keep aritiunts or fails to keep act'Ounts in a way 
which wilt give llie eorret't profit at the end of the year tie 
can hare no complaints against the l.T.O. for the latter's 
making an estimate. Tlie l.T.O. will make his estimate 
on the data available with utmost judiciousnem. 
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The acMMinU preaenUid by the aaseaaee should pnma 
faeif be taken as wrrect. When fraud is detected or 
doubts arise in the mind of the 1 T.O., he can choose his 
own method of imputation. It must he rememliered by 
the I.T.O. that he i« in ihe role of a judicial officer and 
i^mipiicated aitt>unu ia no gnmnd for rejection of 
ant)untK. Strictly n*gular ac4t)untH are not always pos- 
sible in Ihe caije of onhnary^ traders. (I)uni ('hand 
Dhaiii Ram tff V I T , Punjab, 11120, 2 I.T.P. 18K.) 

Ill <' I T * Miitiiatii vjf Sultramuaiain ('hi-ttiar, 2 I.T.(\ 

]l wttH |ifnfilr4 <«iit all ni.(> eith* r Mi-r* untile 

»>#tern or iA%\% * nl he funiiot Mm untile for 

tlie puri»o«v 4 * of k<*4pini; of uMtntia** and rudi fur the 

puiptJrM* id ml 

In SanijN haiol is t I T . l^omLax. T* I,T It . 420, 
it *lft ili.it ?h, t iHnonti4>n ihsit it i** not 

upen to a pef*'on U% i :i loethol whnh he ii'kTularly em- 

p)in«d for *Mirne tai** «ai not * orr<H < ami that thi r< i** nf>thinj? in 
la <f tho t to |»Ti It j»t an fumi <lian.rinjr hift 

iin *1 od 

III SImIi r< V I T . Piiniab, HUi3. I.T,R., 

210, tlic 1*1 1\% t'oiiiiiil olu-mtHl 

I) Hjth tio nt upon him, tlio appel- 
lant tif dor Ni^n<*n c*f the Ait, app< ah d to th«' A^slr«tant 

i i Ihi^.dpimh irrtmndrt of 

uplnal, ill * th « t Htii' fl* tl at ai*oid to 1 in method 
of l«w»K a uau''a*ti»m of •■ah wa** not entered m his hooks 

until thr da\ whin ?hr hunili in re^|M‘M nf it uu** re* eived from 
hi*» puiiha**er, aiul that the linudw f.u (1 e IN l«htil8 were rerel>e<l 
in, that 1 “*, W 4 *'e Hot r«’«M\eil h* fore Anril, lit2i ; and that the 
oHi< f r i» 4 i*i not litriert lu wtiikui^y out the }irot!ts at a tint rate of 
m murh dVi p* r M-nt 

TJke pre*«ent iippeal from ihut order of divtniH^sil of the 28tli 
?iovemlH*r, 11*21*, atol their I.or«bhipf» are ■iatidied that it is an 
appeal without fotiudalion. It wu'<i muinK re^ftd on the con- 
tention that the jibs^ rtion of the Ineoiiiedux * ffRcer as to the 
appellant's aerounts Winj? kept on the merenniilc system rowld 
not in point of law he snpporUMl. A profit and Imm account and 
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A VAlnAtioii of ilot-k wfw, it wa» ront4‘nd«d, rMrotial to » iner* 
rantile of ai'countinit. and no nwoh oi'rount had lHH*n pro- 

part>d by th«* a|>|ivUwitt, wliib- no valuation of Htix-k had, it iraa 
(‘oni*«Hii«*d, niailf. Tto'ir I,ordHhi|t» do not to liiMOiMi 

thiH ^un^iion, who h huidly *wno> »o iloni lo hi< om* of U«. Too 
niu(‘h ha». llo'v think, throiiifhoiit thi* raw h*'*'n attarhad 

to tha unp hv the* Iio'onie'las <HIn »>r and th«* .\Mi<*lnnt (‘oininiaaioorr 
of the irnn '“noTi-aulilo ” Tlo- Hiolini; of Kith in it» 

(•‘wontial luloitftio •>, «u« that the a|ip'llanl\ •i_>fiti*ni of afoountlnp, 
by nhalrtor tianti* ralKd, ro(|niit*ti ihf ito-lu^ion in hi» ucoounla 
of of ihf K'l ini.tllS icfvrrvd to. uiol the only nurxtioii 

op«»n to judo'ial dfli-rniinutioii i« nht'lhi'r thrro »«* nny av iilont'** 
K'fora thou** oftii'orw u|*on whirh ihoy loitfhl -o hinl''. 

"In tho*i‘ « ifi oni»iann 1 it i*.. >n ihrir I.Mid'h*|iH' jniltfinant, 
lini»o<oohle lo •'.n that thoro ».ii no 1 1 oh lii-o I of or v iho lH<‘oiUt<» 
tax t>tHr»‘r and lh> Ai»i*laiit ( oOinii"iois«-r u|ion whii'h thry 
mij^ht hod, .!» ih>‘\ dol, that thii iifiu »f H* rxiludod 

from thr appttUni'* an'mint* of l't"th*’7 "ot of tho ordinary 
four^o and for r**»••>«n^ not lo hr jii'itifii-d ” 

In G.I.T., Bombay ft. Sarangpnr Cotton Manofao* 
taring Co. Ltd., 1988, I.T.R.. 36 (P. C.) 

The (’(»m|>aiiy suhtmttrni S«h-. 22 (1). 

(>i) a ttipy nf thi* ainlUetl Halanre tiheet ami 1* & I. 

A f. 

(h) a return i»f total iiuvime «»f the ('ninjiany, 

(rl a f<'\eniijj letter wlinh exfilaineil the inljittit- 
nientn in in I’ & 1 . A r U* arrive at 

the fiffitre of un'oine in the return 

The I T.O. etimpletely tiisref'anletl the tvivering letter 
whieh workinl out the atljtistinentn iiKwnitatetl hv allegetl 
underraluatiomi of ofiening nml ehming xUx’kn The 
adjusted hgtire wan nmaller and the I T.O. took the larger 
figure hf ignoring the tvivering letter. On appeal, the 
High Coart was of opinion that the covering letter fonnerl 
part of tile metbrxl of ai'counting employetl hy tlie assesree 
within the meaning of Ser*. 13 of the Act and that the 
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I.T.O. was not entitled to ignore one part and accept the 
other. 

The Privy Council observed 

"ljuitly, if there were aii> drHibi, the appellant ha*! 

put the matter lie.vnnd the |eiM«.ihilit> <.f doubt, by the i>>tate]neiit 

in hi* order of ,thut the nbjeit o{ the under>Ta]iiatiiiii »a« 

the creation of a "ewret' renene. uhieh tinoUeti the lettufioii ol 
pnifil* M a« not to lie iiuludiNl in the prolitn ihowii to tlie bliaxe- 
holdera by the Profit and la»i*"i .\i(iiniit and Ihihiin e-^heet but 
which rooalitute |Mirl of the la\»ihle ptofiiN Thi** iiejfativi** any 
euglpmUon that iheae anountu ohow (he true profit for iurome-tax 
purpo<ie<« ” 

Thus the I.T 0. was ahuwn bv the a]ipcUiints tbcin- 
Hclvetr that due to tbi* iiece*'‘'i!\ of a secret ic^crvc. in the 
P A* I. A c n}< printed .uitl jirc-entcil to the shareholders, 
Mime mljiistmenfs would U* icipiinvl for computing the 
taxable profit In -pite nf this dear explanation, if these 
ailjusinients are not taken iiotue of li\ the I T f) , in his 
overanxiety to lav a larger amt uni then, the Privy Coun- 
nl s ol>scrtatiou (h> r<>>r thif i/i> lumnu' Tar 

officer i* fucii tn 1h>’ profits 'ihon'tt 

hi/ thr af'ctotiit'i , u'htf •h>t‘ I' If nf (n'riniut tn(f rf 

iiuhir/t/ •’m/ifni/trf hy (fh )' Vfit <i ctnnci rit ir It 

i- tht f/if/v c/ th» / 7 tt n-h' r< ^ <i»rh n mtthnd nf 

iircoiintini/ (>> rin<^>d> 'ft* lurnnii'. frofil'' utiii 

mil ht fitopi rh/ ihihir'il th*i< ttoin can 

not lie itituilruiNl to itieiiu lhal the accounts are uu<le}'H'nd 
able for the I T (> to has.* his asse^stnent upon ami on tiiis 
ground il csuuiol I** (oust rued that the I T O is not 
entitled to noept piofiis shown h\ the juxtiuiiis ^\hat 
this obsertation means is that the T T O. has put to<j 
narityw a meaning to the word “ac<x»unt.s by rejecting 
adjustments on a m'paratc statement and in this narrow 
view the I.T.O eaniiol anept the pnntetl accounts; he 
ahould consider tlw luljnstmcnts as well. In fact, in view 
of minrrmfr'n detailed information and eKplanations, the 

r. 35 
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T.T.O. does always make necessary adjiutments and 
for this reason, neither the oci'onnts can ever be 
it>nsidere<l unde|>endable nor does the I.T.O. con- 
sider himself any the less entitled to ai'ivpt the proiits 
shown by the am^iint.s as his liasis. The oliservntion of 
the l‘riv> I'ouncil in this fNirticiilar case is [lerfectly 
tormi as tlie iiiter|>it‘tation of the wortl ‘auY»unts' is so 
narn>w. The I’rivy Council has never meant any larger 
jKm'rrs to the I.T (V and it cannot mean that the I T.fV 
is the sole judge in this matter - on the contrary, tin* Prin' 
Council {Mu'nts out the lapses of the I T.O. that he has 
wnajgU left out the aci-ountuig implualions of tlw» «tiver- 
ing letter. In the ^dwerxation. one should note tin* words 
‘’where then* is sm h a mi*th<Hl of .nYYainling" It follows 
that when* then* is m* .siich metlasl or this pnswltire the 
I.T O is i>rim<i fiu'i*' entithYl to aicepl the prt)fit*4 a* 
show'll h\ the anounts hut the won! “lui'ouiifs " must In* 
taken to inclii<le adjiislinents also and not men*!) the 
|irinttsl I’ A- I. a c whuh is prepared mainl) from the 
husincss fMiint of \iew 

Thf IT**, i** not j<i'ttfn‘(l tn ri'jisting llo' Ixwik* ot .leuninti* 
moridu oi*»' th* \ ar*- i omplM'slrJ or sifliout ■ ttlliiijf iljn»n tie’ 
umlt'r 4*ttjon ti» appear Iwfoti* the ITO iltuni- 

.hand Ilhani llani m. f I T , I'uajali, L* I T m.). 

'siHli.m IT dtte* iioi r«»nfer aflnlrMt> p«*»er« on ihe I 1 (I to 
ait without «>»i.h‘ni*»' The I T (• , h.w power, under the riri'uiw- 
'lame*., pf.oideil in the pro»i*o U> eiiiploji ho own iiii’lh.sl hill 
he Diu<it I'mploy 4oiue ha<ii« and that fihould Isr .italrii in the 

uMeiuunfnt In re; Kadhey t.al Haltnakund & others t!Kll, 4 I.T.t'. 
4!>l, Dunieband IMiani Rant r* <M T. I*unjah, 2 I.T IfW,) 

In A«Kar Ali und Mohanitiiod Ali, r», (M T , U.P. U, I.T.O., 
2T, it wfas derided that the flat rate whirh may l*e as-iumed doe* 
not rui*e any ijnenfion of law 

In Dbakeshwnr Prasad Narain Singh re. (M.T., 
Biliar, IttStt, I.T H. 71, it wa» observed a* follow*; — 
“The atwiieMw curried no a money-lending Imainm. His IsKih* 
ef acroaat evnaisted of peri»onal ai'rvanta of his debtors in which 
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ibf ittUmit whieli accented from year to year wan calculated and 
antered and the amounts actually realised as interest were also en* 
tored. Bui neiilier the uciTued interest nor the realiM»d interest 
were totalled in an inieresl amount and no profit and loss was 
computed. There was also a cash bcaik in wbieh the actual realisa^ 
ticifis wen* shown hut then* was no interest ledger. For the pur- 
poses of bis return for income-tax in previous years he totalled the 
amount of interest which had accrued in the pertkuiar yeaz* in 
question. For the y€*ar 1931412 he Huhniitted a statenient showing 
the intorest which he had actually rmovcd and contended that 
he could not he ass€*ssed upon accrued hut iinrealjsi^cl iitteresi but 
only upon intcniit realiM^d h> him. The qiicf^tioii "whether in 
the cirt'Uinstaneo of the I'ase tiie was hafde to U* taxed on 

his iucomi'* from itii>iiey*teiidiiig on tin* uiimhI ( a'^li and accrued 
luisis whuli had la*cn folloiii‘d in hts of ]ire\ii»us Kfars 

WHS rtdcncd to the High FmiH* 

Held, IVr (’ourtne^*^ IVrrcll, (\l. — it) The had not 

regularly employed any usethinl of uiMuinting within the meaiinig 
id Section 13. and his re^iue*^! did not involve an> < hauge in the 
nic(h<Hl of aiioutlting hut oul> a i haiige of the meth d of assess- 
mcitt which sloMild he (inplo\ed* (««) that though it is open to an 
Irinime-tav ttffuer to eithei upon a casli |»a^H or upon a 

niernaiitile ha%is, a* f rued iiilercHt ran oiih he taker into lu'count 
if a profit and h»^ a<4<uint is drawn up and the ao rued Init unpaid 
uiteiost IS hiought III 4|h a valued uhm*! ; it was not open to the 
InMUiie.iii\ t Miner to take the aM rued interest into the asHesMiient 
on an> other basis and ll>r iin thiol of .i^s4'ssmeut which had he<*n 
followed h^^ the inrofiic-tax authorities wa>» in aii\ case cnuinHuis/" 

HiUs where a luethcKl of amumting. though jierhapfi 
not a normal one. has l>eeii regularly ernplojetl hy the 
asaeanw himself, from which iht' profits of the business 
can proj)erly l^e and haa leen tletluced, proviso to section 
IH does not apply. 

In Kansilal Abircliand. Nagpur, 1928, 3 I.T.t\ 57, 
the aasesHoe w^ho was dealing in st4[K*k -exchange sec'u- 
rities adojiteti a method in accounts which meant spread- 
ing the pndit or losses tner a j>eriod of years. The Assis- 
tant Commissioner held that the acxount should be closed 
every year and profits or losses to be found every year. 
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The ConuttiHsicMDer held that the loss in this case could not 
be regaided as loos of the previous year but of various 
previous years and ilierefore this was not permissible. 
The Judicial ('onuiiisHioner held : 

Tii»t no nliy tli« Mhoulit tioi l»<» ultowcNil 

la tWim the hi i|Uf uiuirr the 4>HU«m of aiTtiiuut a<]o|itad 

hy him, »hea whether tlu^ htwik uf aeeuuiit aciopleil hy the 

<|e6irahle ttiie or iu4, no firotiU rouhl eventually eai^apa 
taxutiuu tKrreuhiler, alttoiugh jHihHibly the ineome-iax auiburitieit 
niiiriit in »n> particular t u.4e have to wait a h»i)g«r iimn Ixefort 
rtHeivin^ profit**. 

In C l T , l?oinl>ay r.<. The Ahinedahad New ('otton 
Mills, :t. I T I' lU, the nssessee Hiihmitle<l his return 
in which he undcnalueil Ixith his o{tening anti closing 
stink A revaluation of the closing stts'k w.is onlered hy 
tla> I TO. but he woiitil not allow a similar revaluation 
of the tt;HM:ino stotk as was naturally insistt^l tifvon hy the 
a-Hses-MK* The Hiiih (‘ourt tieiidiil that there >hould l>e 
revaluatirvii »if Imth the item.s 

In SaliU ■la^iuaiolar Das r.< (’ I.T , I’ I* . IlKio, 

I T.I{. 140 . !nter**>t wa.- tiei reetl and under Mercantile 
system intere"; wa« shitwn (re«lite>l in llie atwmnts Imt 
nti part reah'^t'tl It was tlti idiNil that it was not taxable 

I T M inotnu to ns are .ns follows : 

of fj<r ^ /oj f f f< ; ftrf ittrtfm* , OmJ 

undfr strftfrm 10^ I! nad 12 i ''*>• /.>,) — (») (Iwring to n 

Hiffh rourt rnlinff, r»f»rrti| to in pAr.i^^rnph 13, rcK^trrlin^ the de- 
finition of th»* Witni th* in tht^ prr^«*ijt Art 

hii%’e lx»eD wonW as Uf lonke it < U^iir that regurd# iucukbc, 
profits or gaiuH (rom hu-inr<^*i, profe^kstinTuil larning^ or the other 
iiM>urc*ev mentioned in Uou JiJ, no uniform method of Accouniing 
in prcM^rtf^'d for all tax-paier'i, anil thiAt » very tni-payor niiiy* 
m fur a# in pofi**ibIr, ndopf ^nrh form and nMcm of aeroimting ii» 
in Wst tmited for hiti purpo*u** The i«nly rrMrirlionii mre that tho 
ini;tho<l Ath^pied wu*^! W one that rlearly reflecta ihu inrotne ul 
the in reipert of the fix*d period of **ibo previotti y«ir** 

and that it h the one regulnrly «iiiployed hy him for ih» piirp<wi«*« 
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of Ilia boiiiioii. If ibe tax-payor doea not regritlarly employ a 
meibod of aifcountJng mfaieh olearly reflecta bia ineimie for tho 
^^prerioua year/' the eomputatjon will be made in aueh manner 
ai in the opinion of the Inc*ome*tax (HBfitiT cloea elearly reflect it. 

(ii^ There are two main ayatema of keeping aoeounia. There 
ta, firatly, (he t*aah haaia ayatem, where a record ia kept of actual 
reeeipta and actual paymeiiU, entriVa l>eing made only when money 
ia acliially eoHn'tod or dialiurtM^I. It in probably nnuaual for a 
trader to calculate hi« pmflta on this wj^Htein. If he d^wea so, it 
must l>e remembered that the difference between (he value of bia 
opening and < iosing stiM^ks muKt lie taken into account in com* 
puling the year's profit, in order to se<*ure a jiroper and even distri- 
bution of Ilia prvititK over a m nes of vear^. There is, secondly, 
the mcri*antile aicouataio^^ A\steiii under nhich a pnrfit and loss 
account is maintained and a lompartscm is made u( the value of the 
,st<w'k in hiiud at the lieginuiug and at the end (»f each }ear. Under 
(Ins iittt«*r «tc*ri] < ntrai^ aie made in the aicruints on the date 
not ot r***e»pt td moue\ or e\|'ciidilnie id mone\, hut on the dale 
of transXK Itou^ irrt'SjNHtne of the dat** of payment When gcHuls 
are mdd, for etainple, an entry is mafic at oio'c on the receipt side 
of the acioiiiu, nlthough no rash niajk lie reicned at the time in 
payment of sm h an eiitr\ is similarl) made on the debt 

Side when a Itahihly is uo iirred althouLdi payment mi loeount of 
such liability may not he made at the tune U wiU l>e the method 
of Ufi^mntiug oiiopfrd inr or h> the ta\<)ia>^r, theicfore, that will 
detertnno^ the pi^roKl wiihiti uhuh an> item of le^euue or 

any d«*du< tion (herefrom lo Ik* aM'ouiit^^d lor, ind uhnh will 
deiermiue wheihtr paiticu ar allouaioe** are oi are not ]>emussible. 

l/flAod m ( * V* (Section 

J.'i ) — ^1) The methml i»f UMounting regularly eniploved by an 
Hss«»ikS 4 .*e for ihi^ purpoM*** o( bis ImsineHs ^limtld, mi far as possible. 
In' the nietloMi adopttsi tor W(»rkiiig out bit pndils for income-tax 
purpos4*s; hut the lurome-ta\ ttfliicr has lo di-s'ide whether that 
nielhml of a* counting is ibe one regularl> employul for the pur- 
of the asse«*see*s buMiietvs and nhelher it is nuch as lo reflect 
clenrly the taxable profits for the “previous \ear’\ In most eases 
this should c4UnM> no difhcully. Ihnibtful cases should Iw referretl 
to higher authorities. As an example of the principles to be 
fnllowiul in sfUtling doubtful cases, two iiiNtances of such cases are 
given, it is the practice amongst certain men^hanta to prepare 
their accounts on the basis of the mercantile acroiintancy systam 
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in mpeet ^ irAnmtiuuA bktw^n tbfmfti?lv«Ni and mvmbtri of 
iktir itmn ctunniuiiity, but ika tha Wia uf raah payuii^iib in t]i« 
Mia InmiMir Ilona i^aliraeii Ihamaelvai ami Ikrir cuitomam. 

PmTided that tlie aama ayatam ia f^mtinuoualy amplayait, Uiara 
ttfkpaarti Ui W uo raiMMiii wby tbU partii ular tica »hould nut W 
nmaiitam) lo W a **iti«*lhad af arrounttnK ranularly nii|ilciyiN[l*\ 
Again tlim ura tha rarioua liram haa uf a art 

only rbaM^cl iiuiv in thn*«* or Hvi* ^\<»ara unJ ubvnt the «v( 

Ike branchffa arv not aiiiiuaily iiii'«ir|»oriitodl in hra 4 i;|imri 4 *irH 
In *iU(li a raia^ li mi^bt (in* pitMiliir to nM.u*An 
eilhi»r on ib^ averagd* annual iirnliu of th«* Knincb<»a an ilt^ by 
ib«? aet*ounla \mi Mn\ or on tin* artuul profiU (»um|i;bt to uuounl 
owing to particular braucbcn < bi^iiug m partnular >car^, 

til) TIh^ tuM*i ill which an to < bangc bU 

aiNNiiinting ^boulil |n> rari< ami wlo-rr b j i 4 Hpu*Mi m 

tnailc, tbo Income-tax ttflirer in i oiiiifioniig it 4(1011111. 4% in tbr 
nimiUr ta«i* of a clcniainl for a 1 (iiiiii;i* in llo‘ *‘f»n^iioti>i ^oar*' 
^paragraph ti>. if be h prcpan^d to allow the # (uim.o . Inkr -iteje^ to 
4 NN'iin* that no profits c*m ape lax^lion «»n .im mint of ih»* 1 han,?t* 
White «i«rtiofi l«i icarcH it tc^ ilie iIim ntion of ibi* Ito oii»i**la\ tiffnet 
to dertilc whether a partirular of 4 « 4 »u|iung Hhoubi be 

aciepteil or whether a change in the •^t* iii of jMMiiniing ^hoiibl 
he allowed, the c)iw*retton of the lioono'-t.ix < 4 btrr \u tin* noittcr 
ran be ^|n»*>«Honto| tn the tmirw* of im ^pj^il .luastiNt 411 U 4 *»e*w^- 
menl under pavilion lit, » r , it mat l»^ inadc oru* thr gtomulM ot 
appeal in contesting the «isses*imeni *»( the profit'^ \l ] M t 

BriUsh CotUm (iniweni* Aiiit^aiaticm (Pimjah), iJil., 

vs. C.l.T., runjab, I T R 279. 

** An Is no at lili^rl) to adopt mv svsivui of 

areouni that hr hhrs hut as iiti||*alci| m paragraph of the Niitefi 
ud In^itriictionA regarding the liironir>tai law ami rules, H iduaI 
ba one that rlearly reHrrfa bta tnrome in respi^ t of the fixed 
period of the ‘previous year’ and that it i« the niir regularly 
adopted by him (or the purpietef of his liusiness. '* 

RMsipii kept in raspense : 

A» regmrda the qiieettoo whether Miitns rt^eiicd in Inm h >eari. 
which are kept in auxpenae till the tlatr when the si^ltlemeiii of 
Ilia pwrtienlaf loan U made, m^rordiiig to the methcNl «i( ai«ouniiiig 
fwgoJarly adopted b> aaiwnMMNf, can be (reatetl aa the inrome of the 
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jmt of iettlomoiitf which i« the ^pferioua yeer% within the meen^ 
ing of the above dktnni of the leamed Jti4ge» there U support 
in ite favour both ia (1) prai^tice iu the Income-tax department ae 
well iMi in (2) authority. 

Regarding (1), /^ontracdom wbi» 9 « work generally eaicnd« 
beyond the period of the lUToitnting year, have their income of 
the "previouji year’ eoinputed by aaaHM«ee and al«H» by the Income- 
tax departiueitt generally in one or other of the following methods: 

(i) The iueonie may lie eompiited by taking fonie reaetitiable 
loreentage of tbe actual reteipt in the aa'ounting 
year. This in what known as rash syatem; or 

iw) If the oreimnt of each job in kept Keparate from otheni, 
no acM-ount im token of ret^eipts in pc^ndlng eontroeta, 
hut the total ifieonie arising out of that job is taken 
a*i the iiieome tif the year in ahieh the work is com- 
phdedp and iu^oiints are finally taken ond settled, 
though part ii! this intome was actually receive*! 
earlier than the year of ^‘tilement. This is neither 
HOT* antile nor «'ash western 

Uegaiding uu authority in snp|H»’'t is the case of Jugal 
Kishon* Mukat im. ( I T, V l\. i\m, d 1,T.(\ 184. 

There, a*'ci«r*ling i*» the iiieiloNl o! accounting rrg«larl\ employed 
by the asM^s<*ee, profits from forward c*»ntnict husinesa, received by 
the Uoiiiha> agi^nf o! were credited in head office arcounta 

ill Khnrjii on u^cipl of ttilitoatKin. It k> happened that iiMHitne 
h\ thi^ agfOit at lloiiiha\ in atis intimated to 

Head tllHie in and a ns shoati h> a'^M'SM'e as the income of 

llVft-.'kl in the assesstnent ttir 15KUI**ril It aas held that under 
sfH'tion I'i, the income a* tuall\ receivtni in but cn*dit4*d in 

head olHce l**H»ks in slonild hr *leeim**l to W the im*ome 

of I!«K140. 

The above caae of Jugal Kisbore in an authority for the prti- 
(HMiition that if sums receiviHl in back years, are cretlite*! in the 
account an income in a siibac^uent year, according to the method 
of m^coujiiiiig regularly folbiwed by an aasessoe, it should be 
lrt*aiiHl for aAH**ssment under mm'Ioui Id as income of the sulise*|ueiii 
year; ii ia obvious that the principle of the ruling ivlatea to the 
iiielhotla of acciitin fancy and ctivera both the luu^k years teceipta 
an well m ihoae recseived in the accaiutitiiig year. 
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Id Rlija Ibighunandan Pronad’s case, cash hasis 
was followed. The asnessee did not re$tard nor 
did he treat the iiitercHt on the old mortgage an 
having been liquidated hy the execution of the new 
mortgage in lieu of the old one plus nifructl interest. 
'W’hen a delit is paid off hy payment of cash, the debtor’s lia- 
bility (ca.s<>s hut when it is |Hiid hy a fresh pronote the 
liability remains and as tht’re is im> realisation either of 
capital or of interest th<‘ question of taxation doe« not 
arise (Kaja Raghunandaii Tnwad m. (M T.. Bihar, 

I.T.R 113; A. I K im. V.C 101). UTicn the principal 
sum and interest are IsHh outstanding and the mortgaged 
property is pimhaseil, the excess of the purchaw* money 
over the princi|)al sum should lie taken as interest pay- 
ment 

SupenM account and purchaaa of mortgaged pro 
party: In money lending hiisiness it is a itmimon jirnr- 
tice to set apart the imume to a su.^fM’iise account. In 
the case of (’ I T , Bihar, rs. Maharaja Darhhanga Sir 
Kameswar Singh (lii3;i. I T K , 1’ (' ; mt I A 14<n 

cash Imsis was fi>llowtHl whnh was diM‘it>se«{ to the tax 
authorities and cuhiilatinn wa^ haseii im ntliiiil nseifits 
in the >enr of ^■omplltation. 

The Judicial committee laid down the following 
prindplee : 

(i) Where interest is outstanding cn a priia ipal sum 
due and the < re*litor reieives an ofien payment fmm the 
debtor without any np|tortionment of the fiaymeiit as 
hefween capital and interest, liy either debtor or creditor, 
the presumption is that the payment is atirilnitable in the 
first instani'e towards the outstanding interest and the 
revenue authorities, would lie justified in treating the 
amounts paid as payments of interest in the first instunoe; 
but (ti) where there is not an open payment but an arrange- 
ment affecting tlie whide iiidditedneeir, for example, where 
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an asBORsee taJies over from bin debtor in leiu of a loan, 
certain items of property, the basis of the presumption 
that it is to the creditor’s advantage to attribute pay- 
inenta to the interest in the first place, leaving the interest 
hearing capital outstanding, is gone and the asseaaee is 
entitled to appropriate the amounts to the principal in the 
first pl8<‘e and the balance alone towards interest. (C.I. 
T., Ilihar r^. Kaineswar Singh 1933, 94, P.C.) 

The assesiiee regarded the fresh pronote as settlement 
of the claim to the interest on the old loan and his books 
al«) nH“ortle«l this receipt as receipt of income and hence 
the inlereM is taxable as income (V.S.C.R. Finn vs. 
(’IT, Burma. 193ii, I T Tl. lot* ) 

When* the metiuKl of arcouotuig is one regularly 
employed b\ the petitioner a.*»^ess♦•e. ilie pniviso to .section 
13 does not come into oivration. ( Fern/e Shah r.< (M.T., 
ruiijab. lS»3(t. 4. 1 T (' :{I5 ) 

In a ease whete the Iniome tax Ofiieer found that 
some sales whiih were made by the a8.s<•^see had i.ot lieen 
brought to aieiHint and the assessoe gave a treatment of 
these sales not ae*ording to any airepted s\stem regular- 
ly eiiiplojed. the judicial «'ominittee held tliat the finding 
was not ImimmI on no evidence (Feror Shah rs C.I.T., 
Ftinjab. 1933. V V 15H; ItKti. 1 T R 219 ) 

Iti Shiv I*rosad Cupta r.* (' l.T. I*. P.. 1929 . 3 

T T (’ 4(M1. 

.Iiotii'v Muk<*r;r<* ‘‘That i*t this. In any parli- 

riilar xoar tlic umouiiU th»t ha»«* Ihnivuh*- rf'cnvorahle art* shown 
as thi* intontp netualty iiiil iht* li*t>ihli«*s inrurred art* 

slkown as amounts actually di*hur»<*4 t'n<l«*r tl(i« svstem. the 
merehani, in unter to iisrertain hia inroine which i* really a ’hook 
iiirome' deilurts (rtim the profit* ncerued arcortling to hia l>ooks, 
the loaaea lltat he ha* tuffcrtHl, also according to hi* look*. The 
halanee la a net laatk iiiconn*. I’ntler aei'tion IH of the Income- 
tax .^ct ihi* net 'Wil income’ inajr he accepted hj the Income-tax 
IMBeer na a fair estimate of the merehani'* income. The reaatm 

r. M 
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will W twofnld. Tb** men'hant biinM»lf u»ra thin latitbod of M* 
t'vHaiaing^ hio non inronic mid mondlj ibt> mothud U uot iin 
ttufair on«>.” 

Tme potitioR explaintd. 

S«H‘tion 13 has two very iuijiortani aspects. lu one 
aspet't, the imporant case is Sarangpur (’ott*>n Manufac- 
turing Co. where it was emphasi.setl that the aci-ounts hn\c 
to tie carefully gone into by I.T O to see and di'^i'over if 
defet ts exist and profits can lie pr«»|>erly dwliutHl 

In the other as|>ect. the leading ia.Hi‘s are thone of 
liiija Kaghiinaitdan Trasad and Maharaja of Darhiianga 
Sir Kanieshwar Singh where it has Uvn emphasised that 
the assessahdity interest dejn'mls uii the ■^vstem fallow- 
ed ami treatment nitimllv t'i\en tn the I'onks of a^touni 

After going throuyh the ium's i|uut(Hl alsoe. one feels 
helpless in the midst of conflKting din iMon.s in ast-ert.iiii- 
ing as to the lavahilit^ of interis-t ^ ttslited in the 1’ .ind I., 
aivount under men antile system In the men antile s\Htem, 
interest creililed is taxed hut .-smie d<t isions <learl\ state 
that in certain <ases, it has to lx* a'serlaiiusl whether 
interest has aituallx Ixvn rneixed or not 

The explanaln n of this juMiliar is-ition h tlie fait 
that besides the two main sy-tems of an oiinting, riz , ia*h 
and meriantile, tiiere may lie at.d artuail) liiere are 
methods whuh are neither one nor the ither or which are 
combinations of the two Sm h comhim‘4l s\ stems are 
prevalent »ii Madras amongst the CheHiars ami in iturma 
and also to w me degree in iVrngal and Itihar mainly in 
money-lending husiness 

Income-tax Manual and other literature on the sub- 
ject emphasise the twm systems cash and mercantile hut 
lie it noted that the section 13 rK*\er makes any mention 
of them bej'ond stating "that it must U* regularly em 
ployed.” If it is regularly employed, the mam aection is 
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mtisfied ; the proviso cannot be brou^t into operation, nn- 
less the position of the assesses in regard to accounts is 
unsound or the assesses is not acquainted with the correct 
procedure of approach to defend bis own position. The 
assessee has to remember that haHng made the Return 
bated on an account in ff eystem regularly employed, he 
must j/rore that the income returned is the correct income 
so that the Income-tas Department may not he able to 
prove that there is any mistake, flatr, or error in the appli- 
cation of the very method employed. 

It is therefore net'cssary at this stage to emphasise 
iqKin the assessee that be has, having made the Return, 
tMo extremely uii|H)rtaut things to do 

(11 Satisfy Sec. 22(4) 

(2) Satisfy Se«‘. 2Jt(2) 

In oth<>r worilb. the ussossee must take it to be his 
dut) to aiiAV^er any vjHH'ific thing that may lie asked 
|22t4) and he must imive hy all means in his power that 
his Ketnrii is itirnx t * 2It(21 ' 

It ih ijot l<tr the I TO (n .say why a particular thing 
was not d(‘tie and why not in a partiailar way, for, the 
Imsitu'ss man is to do his husint'ss and keep his accounts as 
It suits Ills htisiness In this ooiinei^tion a very pointed 
oliservatn'ii was made by <111811(0 Niamatullah in Gopi 
Math Naik’s (‘a.M? : *Mt cannot be said that the onus lies on 
the asseMHO not only to Milistaniiate his Return hut also to 
disproie every allegation or assertion which the Income- 
tax Offu'er mav chtsise to make.'' The I.T.O.'s duty i.«f to 
shotr where any omission or commission has been wade in 
the methoii itstlf and where my mistake has crept in; or 
to put his whole object ire briefly, “l.T.O.'s duty is to 
prove that by the adoption of the assessee*s method, an 
income escapes from asse.^ment Where the assessee 
fails to prove the (orrectnees of the books of accounts and 
to justify his htatcnients and assertions, the proviso is in- 
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voksd by the I.T.O., and once the proviso . is invokad, 
l.T.O.’a own computation inevitably follows. 

The true pTwition of the accounting systems in money- 
lending business can hardly be sumniArised as there are 
varions grades or shades of lombination of the two 
^sterns. But what is prevalent in Bengal and elsewhere 
also is:— 

(1) In respec t of money advam-ed on a Hatcbita or 
Khatapeta —mercantile system , 

(*2) In resjavl of money advanced on pledge of 
ornaments, hand notes ami mortgages- cash system or the 
following system 

When the debtor makes payment.4 on account, they 
are credited in the aiiouiitH against the loans on the res 
pective dates Interest which aurued on thetie loans until 
they are completely paid off. is kept in snsfieiKHi' acttmnt 

When tlie loan i** hnallc paid off, total interest 
receivable on the loan tnun the execution to its evtimiion. 
will be credited to interest aixount Thus the total inter 
e«t on the loan is shown not spread loer the whole tierio<] 
but as income of the )ear of .M‘ttlemeDi 

If the aix'ounts are cousisleiith kept in the alsoe 
system and no Haw. mistake, or omission can ie dnw'overed 
by the I.T i). and if the nsseiwiee can prove that no iiuinne 
IS ooncealetl hy the mf>tlMMi. Iiiiometax OHker has no 
reasonalile gnmnds to reje* t ai'ccmrit.H and llu* system 
adopted shall lie the lia-sis for assessment 'l‘he I.TO 
cannot reject the ai'counts merely on the ground that the 
system adopted is not a very good system or is not a com- 
monly accepted scwtem The section gives a wide latitude 
to the assessee and if a narrow interpretation is given, it 
is done on a misunderstanding of act'ounting. So long as 
no miatake or comvalment is discovered the system, if it 
is a i^storo regularly employed, shall be accepted. 
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Thought the oaaee cited show that the LT.O. has got 
atatutory right under certain conditions to accept or to 
reject the books of accounts, still, the tax auUiorltieB 
should be very careful in dealing with complicated 
accounts as are adopted with modifications to suit busi- 
ness requirements. While there are decided case^ of 
assessee’s carrying on mouy-lcnding business, share specu- 
lation Inisiness, etc., the profit or loss of which took a 
longer time than a year fur its final settlement or compu- 
tation, there is another class (»f cases, riz., ac^counts of 
builiiing contractors, engineering firms and allied under- 
takings which rtH{uire the most careful consideration of 
the ex|»erts. 

In such mse of contraclors. ttc., the questions like the 
valuation of 

(o) works done hut not hilled for, 

(h) works twtiiied by architects, 

(r) works done hut not yet certified, ct< .. 
are subtle and f^nuper que^'tion.s hut it must he admitted 
that in most cast's in India, such question.s are purely of 
the»ireti<‘al value Whether thi.s is of theoretical value or 
of practical imfmrtance will dojx'nd upon the system that 
the as.M.'ssee may consistently follow, riz., 

cither (I) taking estimateil |»rofits on init>niplete 
works, 

or (2) not taking any such estimated profits 

The Menantile system does not ne«-es.sarily mean that 
prrifits on uncompleted miitrai*ts must be taken. It is a 
text liook maxim involving arbitrary and hypothetical 
calculations in most cases and without any reference to 
adtial ex|jerience. The business men may adopt this 
ayatem or any other atxxirding Ui their own requirements 
and reaattices. If one system is followed, true profits will 
be ivfleuted in the acoounts and the auditors or Uie income- 
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tax authorities have no right or justification to press for 
the adoption of their own or known systems. Th^ can 
only advise but he alone tan press who pays the piper. 

Besides, from the income-tax point of view, the de- 
partment, may, with some justification, refuse to agree to 
the assessee’s taking the profits in annual instalments 
(resulting from annual valuation of incomplete works) an 
this has the effect of spreading (»ut the pwlits of a contract 
over a numl)er of years and thus avoiding .super tax. 

Such (ases which demand careful iDiisideratiun and 
ai'countaniy knowledge are those where such firms carry 
on construction work but have neither u.«c nor means of 
valuing the works in h.'ind at the end of the year. Some 
of these firms may very’ legitimately loniimie a method of 
accounting which does nt't invohe them in the ^aluutinn of 
the closing works. Their iiietlaMl i.h to carry on the con- 
structitin work and thus debit.s will pile u|> until the con 
tract prue is finally creiJitwl in the A <. when jindit or 
loew tan Ite attur.itely found out any inferme«liate \aliia 
tiou i.s likely to l^e mtv unreliahie and will lie a (Ontlv 
methfsi not within the ea.")' reai h of Muall or mithlle duh-s 
contractors The authorities of UMountaiicy proftwitiu 
have full appnnal for such metiiod and as a matter of 
fact, this iH itmsidered la* sraind if only the <onira<torj* 
and laismesh men can afford to wait for taking into luttuiiit 
the profits at the long end (‘oinpaniov whuh have U» 
distribute divideiidh to their .shareholders cannot afford 
to wait but firms with ^tuiid fiiiaiK ml {Mwition cult and 
therefore estimates are utui(>sira})le liecatise an estimate is 
either costly or uride|H‘iKiabte 
BxperU* opinion. 

Prof. I>e Paula writes : — 

** la Mimstimiw Mtirif>atMl and aftbnnah 

thforrtieaUy this w ant pnrrrrt, is a well known custom 
wbicli in proper cirrumsinnm an auditor may pMs," Again 
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hr writes. But where this is doue very great cfire 
may be exercised in estimating such profits, and ample reserres 
must be made for contingencies, for it must be borne in mind that 
a csontmct may be progressing normally and present figures indi- 
cate that considerable profits will be ennied, but some unforeseen 
coiiiingeiu^ may orise Huch as strike, collapse of a part works, 
rise in the price of raw materials". 

Measrs Spicer and Pegler write; — 

** There can Ik* no doubt that theoretically it is pre- 
ferahle not to take any profit until the whole contract in completed, 
a<i in many cases, although the contract may be near completion, 
some contingency might arise wdiicb would destroy llie whole 
profit that was anticipated " 

111 J. P. Hall & ('<)., Ltd , rj?. V. T. Revenue. 1921, 

3 K li,. 152, iK'fore the Pourl of Appeal Txird Sterndale 
oWr\e<l : 

The te-*\ imdvuVs contend that .w t\u‘% weti* lw»\\nd \n make a 
pr<*tn »»n the •'Uls nut ract fnr the »»upiiU of the t'ontnd gear, 
alllioiiifh p»\iitont% defam'd until delivery at future dates, 

\et thc\ arc entitled to nllocnte the piotiU to ?he yrc-uir fienml 
during whoh tositr.ots wtr^ I'litenHl iniit That arjmnneut is 
rontniTv to the <f hisA-keepmg athiptcfl Iv them and 

to ordic&ir^ (otiiincnial pr»wedur<*. ordiug to whnli pnifils are 
not brnuj^di* into a*<Hunt nnul ihe\ are real -<d Fi^r the pur- 
pose*! *d iioonic-tn\, the orofit^ in thin chm* would he treated as 
ha%iru* In^en unde at tin* tivo tunes of pn merit The 

awoufitant w loi uas (idled, the resp(»ndcnt\ auditor, said that 
that prxifif might well hate figured in ther accounts wdien con- 
tracts were made but be admitted tbat in the ordinary wtiy. and 
I tatliier think he meant the f*rdin»r\ wa\ of keeping business 
accounts, at anv rate the onlinarN wuiv of keeping respondent's 
ac^'ounte, such a profit would not l>e mi I uded m the accounts, 
until the invoices were recei%eil. that is to sb\ the actual dates 
nf the delivery of the giwwls Rowlatt J. hsie hidd that they are 
enlilleil to bring the whole of the profit upon this contract for 
(he control gear into the rear in which the two roiitracts were 
made and I sup|H>se, on the contention elated bv the respondents 
before (he cimimissioners, that the juofit on the transaction in 
question was ascertained and made on the completion of the con- 
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Tkt simple aiitiwer it* that the profit mm neither eteer* 
tained nor made at that time . . . Many rcmtingenniea might 

hare happened tu prevent the realisation of pn>fit whirh wm 
anticipated when the contracts w*ere made. Many eumplicTatione 
might have CK‘curre<l that might have produced a different result. 
I think that the re'^poiutents did right in the way that they 
carried these profits into their accounts; it is the ordinary com- 
mercial nav td making up a(Couiit«*, and in my opinion, it ia the 
right way. It aould he aiotig (it carrv into accouuU, as profits 
of one year, the e%tiiiiated profits which would aoenie in suh- 
seqiieot \ears and ahith might perhaps be never made nt nil. I 
think the conimissHuiers w ho.se ilcciidoii was reversed b> the 
learneil judge, came to u pnqier ciiHcIusion. This appeal should 
W allowed and the MUitmisHiniiers detdsion restored with costs 

ri{. AL. M Muthukairiippnn t'hetliur m. V I T., 
Madras, 1989, l.T.H. 715. the ol’servations are a.s 
follows : — 

“St'idion 13 of the liohan ImoiiiV Tav Act iclaten men ly t4i 
the method of acMountuig and under tins ^ciiion thiuigli the In- 
come-tax (dhcT ina\ adopt ii intthod of iu MUintmjtf who li he 
pri’fers where the u''‘'e*''*ee has no rcirulur i>r proper method, he 
cannot reject the a>*»<‘ssee\ looks Nor < an the hiudn of an 
ft.^sessee he rejected merely 1 ee ause the\ do not relate tu his 
foreign husiness also. 

When 1 laniung an alloHiiiu e in t of depieM.itsun. the 

asnessee gue ilie pairnulars jci[uircd h\ piitviMi <o) to 

Section Kh’JjnrI atui it he rloe-» nut do so the authorJtii*<» would he 
justified in disallowing tite t laiin. 

The Bs^essee closed hi.'t moiiev •lending husno^sH in ( oloritho on 
31»t May, 1939, having made a profit there of lU oTdioO. Hu 
trausferretl this sum to Singapore where he luid heen carrying on 
money-lending in partnership, tin Sth August. HKM). this part^ 
iierahip was wound up and a new firm was tortiied in vUiteh thin 
sum of Its. r>7,tk><l was shown separately us part of the 
contributed hy the assessce. tin Itith Mii>, UI31, the Singapore 
firm advanced a loan of II h. ^H,3tXl to a Haugcum firm and in May, 
1934, the Kangmin finii leimid this loan hy accepting hundien 
drawn by the Singapore firm to the order of the aummsi e. There 
was evidence that the asseanf^e had written to the Singapore firm 
to debit the amount in ciueatiou against this particular item of 
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Rft. &7|660 ooutfilnitod by him, wd tbe omount wag go debited. 
The meome^tw authorities held that as the old ( olombo profits 
had beemne mited up with the funds of the Singapore firm which 
included the current profits of the firm, the remittance must he 
treated as sent from the current profits of this fitm. The assessee, 
on the other hand, contended that a*hat he nweiveil was a mere 
repayment of the old profits of rolomlio which he had invested in 
the Ringapore firm : 

Ileld, that there was positive evidence to show that the remit- 
tance represented the profits of the (*oloinbo firm which had become 
defunct in 1930 and the amount was not therefore aH^c-'^a^le as a 
remittance from the current profits of the Singapore firm. 

The ttSHessee had lent moneys to various people before and in 
ItWO, and in all casjs (mynients had been made to account in 19^10. 
The mortgaged properties were sold in the year 1930-31 and there 
were no realisation after IfWlbSl. The debts were written off as bad 
only in Maitdi^ 1934. The Income-tax t>fKcer held that they had 
little hnd In^fore Aprils 1931, and should have been written off 
long iH'fime April. 1931. Held, that there were nn materials on 
wbiih the lficom«*-tax ttfiicer could hold that the debts should 
lk*en written off hefon* April, 1931, and tbe ass<*ss*»e was 
entitled to write them off in 1934.’* 

In re Krishna and ('o., 1939, I.T.R. 513. 

**It w.nh idiMTvcd : “When a*'Se‘iHnient is levied at a flat rate 
tbe niu***tiou Sit what rule the pr »fit> •*lumld have been I’ulcubited 
a ijue'ilicin of fact. 

VN’hf^rc a building eoiitrartorV accoiinte were iiiaiulained on 
I be mcreaiilile system of accouutiiiicx ; Held, that lie would 1^ 
liable to be a^.Hcs^tiHl on tbe profits nbown in the uceounts even 
t bough a portion of the amount Mpent by him in making the con- 
structions had not lk»eu realiwd.” 

In rioniH*r Sports, Ltd., rs. (M.T., Punjab, l9iTl, I.T.K, 2lfi, 
**lt appeared from the assessees’ account-books that the price 
charged by them from a particular custeiner was lower than w'bat 
they charged from other customers and that ihougli the turn over 
for the year of as^essment of the assenwee w'aa practically tbe same, 
yet the net profits were much low^er than those of previous years, 
and the assesKces were assesst'd under the proviso to Section 13 of 
the Income Tax Act, on the ground that there was something 
wrong with the asaessees* books. On an application by the aasee- 
F. 37 
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see* the High Court held that the ciwe iuTolved a queetioo of law 
whether under the circumetanres the Income-tax Oflioer WM jueti- 
fied iu proceeding under the proviao to aertion I ft and directed the 
Commisfiainner to refer the quention to the High Court." 

14. (1) TIm tax ahall not bo pagablo by an aasooioo in roa- 
poct of any atan whioh ho roooivoo at a mowbor of a Hindu un* 
dividod family. 

(2) Tbo tax ahall not bo payaMo hg an aaaaaaaa 

(a) if a partnor of an unrogiatarod llrm, in raapaot of any 

portion of hia aharo In tho proflta and gaina of tbo 
Rrm oomputod in tbo mannor laid doom bi olauao (b) 
of aub a o ct ian (1) of aoetion Id on urhieh tho tax haa 
alroady boon paid by tho firm; or 

(b) if a mamhor of an aaaoeiation of panana othor than a 

Hindu undividad family, a company or a firm, in 
roapoot of any portion of tho amount nrtiich ho ia 
ontitlod to roooivo from tho aaaoeiation on nthioh tho 
tax has alroady boon paid by tho aaaoeiation. 

Section 14(1) 

exempts iiulusion of Hindu undivided family income 
receiveil liy an individual memltor. 

Section 14(2) 

is desi|;T)e<l to avoid double taxation. ixMice la.x shall 
not be payable by an asscss«*c in reK|)ect of 

(«) A partner's share of prf>fitH in an uiiiv>'islerc«l 
firm when the firm wa.s <lire<tly (ave«l and 
tax paid. 

(/*) Share of a memlH*r of an a.s.scH'iation of |km‘.soiis 
which share he is entitled to receive. 

Hnngerford Investment Trust, Ltd., 1985, I.T.R. 
05, 1980, P.C. 219, a company registered in England, held 
the entire ordinary share capital in the Turner Morrison 
Co., Ltd., registered in India. The latter (vunpany paid 
dividends to the former on the shares held. 

The Turner Morrison Co., Ltd., was assessed on the 
profits barring a sum of Ba. K exempted under section 
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4(1) of the Act. This stun of Re. K represented the in- 
come from its sterling investments in U. K. and there- 
fore it oould not be taxed. Bungerford Investmmit 
Trust, Ltd., reoeived the dividend of the Turner Morri- 
son Co., Ltd., which included income from sterling invest- 
ments of Re, K. So far as the assessment of Hungerford 
Trust was concerned its contention was that once the 
T. M. Co., Ltd., was taxed (no matter on how much) any 
amount of dividend received by the Hungerford from the 
T. M. Company will remain outside the scope of the tax. 
This decision was given by the Calcutta High C/Ourt rely- 
ing entirely on the wordings of the section 14(2) (a) which 
runs as follows ; — , 

“Tilt* lax lilittll not Im* pujalili* Ity an in rt^pect of 

anj finni -which hp reppivpt hy way of diridenda as u sfiareholdpr 
in a company where the profits <,r of the company have liecn 

asaossed to income-tax." 

The intention of the altove section is quite clear, riz., 
that there shall not Ite double taxation. The source hav- 
ing paid, payment shall not lie made again on the same 
income. The assessce took advantage of the rather loose 
wordings and the court also had to lay .streas on the word- 
ings only and did not allow its rweipts Rs. K to lie taxed. 

Illustration (’>4. 

8np|)ose the prolil and loss account of T. M. Co., 


Ltd., as follows : — 

Hf'ceipt side Rs. 

Hy agricultural income ... 40,000 

,, interest on sterling investments (not 

brought into British India) ... 70,000 

,, tax-free securities dividends ... 20,000 

,, business profits ... ... 45,000 

,, taxed dividends — (gross) ... ... 25,000 


Rs. 200,000 
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From the above items of receipt. 

Agricultural income is exempt from tax Rs. 40,000 

Interest on sterling investments is exempt 
from tax ... ... Rs. 70,000 

Dividents from tax-free seeuritios ... Rs. 80,000 

The balance Rs. 70,000 will have to l)ear tax. Actwding 
to the deoisiun of the Hunger ford Investment Trust, 
I.imited, as the T. M. Co. (source) has borne tax on 
Rs. 70,000 though this assessable amount is only a {lortion 
of Rs. *200,000, still, according to sec-tiuii 14(2)(«). any 
amount (even the entire amount) of Rs 200,000 which has 
t»een received .as dividend by Hungerford, Ltd., will go 
iintaxed 

By the amending Act of 1039, this Sec 14(2)(a) has 
l»een omitted Some I'nnsequential changes have now lieen 
made, tiz.. section 48(1) and secticm 49B and 40C. 

Section 14(2) (a) of the Old Act. 

It runs a.s follows : — 

“The tax flhull ni>t Ih- pacuble by an a'.setfwe m rcSjuM-t of au\ 
iium which he rcH'ei^cs by sa> of <li\ ulends an n *tliareholcler in a 
(oiiipany where (he protit> or fruiim of the eonipany have l>een 
aMe^sed to iueome-ta\.'’ 

The idea liehind this provision was that thuie must 
cot oexur double taxation. That is, it must not so hapiieii 
that once the company fiays income-tax and again on the 
same income, the shareholder of the company is made to 
pay. Hence it was provided that the shareholder shall 
not pay if the company has paid {i.e., taxed). 

The wordings in the section were rather loose and 
Hungerford Trust Company (1936 I.T.R. 65, 1938 r.(\ 
219), tcx>k the fullest advantage by contending that the 
company (T.M.Co.) having been taxed (though it was tiuced 
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only on Bs. 70,000 .say, out of the total receipts of 
Re. 2,00,000) the payee company (Hungerford Trust) shall 
not pay again. The Privy Council also held the same 
view and although the payee company received dividends 
from the partly untaxed dividends of the payer ctmipany, 
still, ,no tax was payable by the lluugerford company as 
the T. M. tk). already jiaid though only on a portion — 
the other portion Iteiiig agricidturul, income-tax free 
security divideuds, and income arising outside llritish 
India. 

The decisicjii of the High Court and the Privy Council 
naturally raised a dissatisfaction. By the Amendment 
Act of 1930, this section 14(2)(fl) has l;een deleted. 

This deletion renders the Hungerford decision 
obsolete and that in a case like that of T.M.'s nc'counts, its 
assessment will lie guided by the general principles of In- 
come Tax A(t in the absence of specific provision for such 
a ('aae. 

(1) The author in the 1st edition of this lxx>k put 
forw'ard tlio following view’s 

‘■.V 'IVii ( tiiii|iaiiv , uii a» 'Uih, i' iia 40% of 

iIn profil.H; Itul wlicn :t ■<liur(*hoIi!i*r a** as an inilividual, 

Ihe dividends UTi-ivvd must l>f nn tlie l>ill UHI% (no mailer 

wlH-ther it is Ifa or ur Mifrar divid mil, lor the dividend is 

taxuhli' under .Hertiun If ihi* «'onr(-.s.si(>u t n joyed liy tbe soun'e 

(i*.a.,Tea ('oin|iun>) r<in<inue.s lo ta- i-njojed Ky every body in 
reeeipl of luiiney from dial M»urre, ihen .lu absurd po'-ition may 
arise, f-ff-, l'lu^<'rsity lieing exempt from tux, all (em-hers getting 
salary from the exemi)led earnings of the I'niversity should, ac- 
cording lo the ulsive, enjoy exemption. In short, conce.ssion 
granted to a tea company under secliou 2, cannot l>e extended to 
iti thnreholdera who must be aosesaed under section 12”. 

This seems to be a very reasonable view particularly 
as it obtains supfiorl from a parallel case, r/z., an agri- 
culturist gets exemption from tax on agricultural income 
but when dealers bring it into the market and sell it. the 
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income no more remains agrirulMiral income, it becomes a 
business income. 

Even the same zamindar of Kirlampudi (Sec. 2) 
could not claim arrear rent (which is agricultural income) 
bet^ause he took a pronote against it and thus was deemed 
to have converted it to a /can pure and simple. 

Mr. Manu Subedor, in the Assembly debates, said : — 

“Hitherto, unilrr motion 14t2>(o), an a.<^MSee would sot 
t>e taxed on a (lividi>nd m-«ived by him nutitido Hriiiah India 
on the uiMumption that the company had paid the ueceuary tax. 
Now the dividend will lie added to the income on which the aaaeM- 
inent will be taken, and, under neitiun ircdil will !>• givva 

to him. Hut the credit will lie ftiven to him only to the extent 
to which the income in the hands of the cuiii|iany Ima luiid the tax. 
Sir, in other word^ the |Hi.>ition will he this, that if the company 
had any tax-free •.ourre of iiicuiiie, hiu-Ii uk iitfrii-iillurul incomes, 
tax-free securities or accumulated depreciation allow ances, then 
this income which was exempt, which was hy law exempt in the 
hands of the company, will now Ih> taxable in the hands of the 
individual shareholder. The effect of this will lie that the share- 
holders of tea companies, unless a specific provision is made for 
them, and also of rsniindari companies and other lompuiiies, 
whose source of income is atrrirultiirul, will lie liable to par tax, 
wheit.is tliey wen exempt lieforc." 

The (MKsitiuu explained abnve by Mr. Muuu Subedar 
is quite correct but we have beeu told that the exei'utive 
instruct iun.s will lie issued to meet the almve anomaly or 
dilTiculty. I'he .solution lies in the percentage basis of 
working out, riz., di.s.secting the dividend in the haniLs of 
the shareholder and there the shareholder will lie assessed 
on say hmsiness profits, taxed dividends, etc'., ignoring the 
non-taxahle items like agricultural inrome, eU*. The fol- 
lowing example will roughly indicate the solution. 

Illustration 65. 

(2) The other view of the author in the absence of 
section 14(2)(a) is that this most complicated question 
should be answered in the following manner : — 
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T. M.’b income 

(1) Agricultural income ... Rs. 40,000 

(2^ Interest on sterling investments arising 
in U.K. and not brought into Bri- 
tish India ... 70,000 

(51) Tax-free securities ... 20,000 

(4) Business profits ... 45,000 

(5) Taxed Dividends gross ... 25,000 

Rs. 200,000 


If H receives only Re. 50,000 as dividend out of this 
Us. 200,000 then proportionately he has received from : 


(1) Agricultural income Rs. 10,000 

(2) Interest on sterling, etc. ... 17.500 

(51) Dividends from tax-free securities ... 5,000 

(4) Business profits ... 11,250 

(5) Taxed dividends ... 6,250 

Rs. 50,000 

Out of the nlK»ve. H will have to pay tax on business 
profits Us. 11,250 

and on taxe<l dividends 6,250 


Item 1 will not at all come into the total iiK'ome nor 
item 2. The item 51 will enter into the total income but 
will get the usual relief at the average rate. With regard 
to taxe<l items, ereilit under section 18(5) will be given. 

The above working is based on the principle that the 
Income-tax which the T. M. C5o., pays is not its own share 
of tax hut the shareholder’s share and as such H, being 
the shareholder (recipient), is to he treated as above given. 
Tt looks as if eveiy subsequent rei'ipient will get this re- 
bate but in the opinion of the author this advantage should 
be restricted to the primary recipient only and not extend- 
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ed to the sulisequent asscssees who can have no ground to 
enquire about the oliaracter of the sourt'ea I'ongtitutiug the 
dividends (a [lortion of the original Its. 200,000 dividends). 

Otherwise, situation becomes milly absurd, for, take 
the ea.se of a registeml hrin. A registered firm makes a 
profit from its bustness and supjwise this profit eonsista of 
inioine fn>m : 

(1) Agricultural imome, 

(2) House rent. 

(3) Intert*st on se«‘iirities, 

(■1) Merchanting or husiress profits. 

We take the total profits ami liistrilnite U'twet'ii the [mrt- 
ners - we do t.ot have anv authority to dis.sct*t the husiness 
profits. E\en as.siimitig that husiness profit.s are dissecteil, 
what treatment to give to the husiness lo'S t Shall we 
diasect that ahs<t instead of larrviiig it forward as hu.siness 
loss ? 

15. (1) The tax shall not ba payable in respect of any sums 
paid by an assets ee to effoot an insurance on the life of tha 
aiieMOi or on tha life of a wife or husband of tha as s e si oi or in 
rospoot of a contract for a deferred annuity on the life of the 
■laaeiBB or on the life of a wife or husband of the bibbisob, or at b 
eontribution to any Provident Fund to which the Provident Funds 
Act, 1B2S, applies. 

(2) Whore the eieeeiee is a Hindu undivided family, thara 
shall be examptad under subjection (1) any sums paid to offocl 
an inouranoo on the lifo of any mala mambar of tho family or of 
the wifo of any such m o m bor. 

(8) Tho aggrogata of any strnis examptad under this sootion 
shall not, togothor with any sums examptad under tha second 
proviso to subjection (1) of sootion T and any sums exempt* 
ad under subsartion (1) of loction 58F, exoaod in tho oaoo 
of an individual, e na-a i xth of tho total inoomo of tho attoasoo, or 
six tlMUMWd r u pees, wtiiclMVsr is less, and in tho ease of a Hindu 
undividad family, o n a w ixth af tha total inooma of tho aas as a sa, or 
twolvo thousand rupees, whiohavar is lass. 
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Note.— ( 1) Tax shall not be payable in respect of 
Life Insurance payments up to 1 /6 of the total income of 
die ase e sse e not exceeding Be. 0,000 in the case of an in- 
dividual and Ks. 12,000 in the case of a H. U. F. 

(2) Life Insurance premium payments and provident 
fund payments of the year together must not exceed 1 /6. 

(3) The amount of tax on the above payments at the 
average rate of tax will be deducted from the tax payable 
on the total income. 

It. (1) In esminiting ths fetal inooms of an smisisb 

(a) any swns axsniiitatf under the saoond proviso to sub* 

sos t ion <1) of soetion 7, the saoond and third pr» 
visas to soetion t* sub ss ct ion (2) of soetion 14 and 
ssetisn 15 shall bo ineludod; 

(b) wh en the asBoasas is a partnor of a fltm, than, whathor 

the Him has nuuls a proM or a toss, his share 
(whothar a not prollt or a not loss) shall bo taken to 
bo any salary, intarost, oonunission or other ranni- 
noration payable to him by the firm in roipset of the 
previous year ineroasod or dser oss sd rm prt ivoly by 
his sharo in the baianeo of the prolit or loss of tho 
Arm after tho deduction of any intorost, salary, oom* 
mission or other romunoration payaMo to Miy partnor 
in roopoet of the previous year. 

Providad that if his share so o e m p ut od is a loss, such lorn 
may bo sot off or oarriod forward and ssC off in 
a oeord a nos with tho provisiom of sootkm M; 

(e) all ineomo arising to any parson by virtue of a srttl^ 
mont or disposition whothar rovoeaMo or mrt, and 
whathor olfoetod boforo or aftar tho e o m m sneomsnt 
of tho Indian Inoomotax (Amsndmont) Aet, 158^ 
from aasats remaining tho pr o per t y of tho aottlor or 
dispensr, shall bo dsa m sd to bo inoomo of tho aottlor 
or d i spens r , ami all i n oomo arising to any parson by 
virtue of a rovooablo transfer of assota shall bo doom- 
ad to bo inoomo of tho transfoior: 

Providad that fOr tho purpoaos of this olauos a aattlo- 
mont, disposition or transfer shall bo dooaood to bt 
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rtvOMbte if it oontaim My ptmWm fir tht rt- 
tnuisfir diraetiy or taidiroetly of tin inomio or owili 
to tht Mttlor, diiiMNior or trMtfortrt tr in My jray 
givts tho MttlOTi dispmor or tromforor a right to 
ramumt powtr dirootly or indirootly ovor tho i w to m t 
or aatoto; 

Provided further that the oxpreeeiM * ee tt le mei i t or dio* 
petition’ ahall for the purpoaos of thie oleuM hMiudo 
My diepoeitiM, truet, oovenMt, e g ree m eot, or arron* 
gomontt and the expreseion *aettior or diepMtr* in 
relation to a eettlement or diepoaitien ahall inotudo 
any periM by whom the Mttlenwnt or ih^MoitiM 
was made; 

Provided further that this elauso ahall not apply to My 
inocme arising to My person by virtue of a settiamMt 
or disposition whieh it not rovoeaMo for a period 
excoeding six years or during the lifetime of the 
person end from which inoomo tho settlor or disponor 
dorivss no direct or indirect benellt but that the 
settlor shall bs liable to be assessed on the said income 
as and when the power to revoke arises to him. 

(2) For the purposes of inclusion in the total inoomo of M 
assessoe any dividend shall bs deemed to be income of the pro* 
vious year in which it is paid, credited or distributed or dee m ed 
to have been paid, credited or diitributed to him, and shall be 
increased by the amount of inoomo tax (but net supor>tax) pay* 
able thereon calculated at the rate applicable to the total incocN 
of a oompsny for the financial year in which the dividend is paid, 
credited or distributed or dameod to have bem paid, credited or 
distributed: 

Provided that when any portion of the profits and gains of 
tho compMy out of which such dividend hat bSM paid, credited 
or distributed or dee m ed to have bson paid, credited or distributed 
was not liable to income-tax in the hands of the oompMy, the 
ineo m e -t ax to bo added under this taction shall be calculated upM 
Miy such proportion of tho dividend as the amoMt of the profits 
and gains of the company liable to inoamo4ax boars to the total 
profits and gains of tho company. 

<3) In computing tho total inoomo of My individiMl for the 
IMttyoeo of aaeoasment, thorn ahall be ineluded— 



temoN ^ 

<•) «• MiMli 9t tiM inoonw «f • wife or minor obild o( suoh 
iMli«NlMl M oritM dirostly or indirootly— 

(i) from tho momborthip of ttio wifo in o firm of whioli 

hor hwband it • partnor; 

(ii) from tlw odmitsion of tho minor to tho bonontt of 

portnorthip in ■ Arm of which tuoh individual is a 
partnor; 

(iii) from aatata transforrod diroetly or indiroctly to tho 

wifo by tho husband otherwioo than for adoquata 
flonsidaration or in oonnoction with an agroomont 
to livo aprt; or 

(iv) from asuls transforrod directly or indiroctly to tho 

minor child, net boing a marriod daughter, by such 
individual otherwisa than for adoquato considora- 
tion; and 

(b) 00 much of the incomo of any porson cr ossooiation of 
r-oroons as trises fronrasMts transferred otherwise 
than tor adequate consideration to tho person or asso- 
ciation by such individual for the bonent of his wifo 
or a minor child or both. 

Determination of total income : — 

In tho total iiu-oinc. shall lie ir.eluile<l 

(1) sums exeiiipictl uihUt sw. 7(1) pniviso, 

(2) ,, ,, ,, b setond and third provisos, 

(3) 14(2), 

(4) K )l M 1*^, 

(5) sjiiiis under sivs. 10(I)(*), l({(l)(r), 1G(2), 
18(3)(«), lfi(3)(I»). 

(fl) When tlie assessee is a partner of a firm then, 
whether the firm has made a profit or less, his share, riz., 
salary, interest, commission, etc. ilO(l)(/»).! 

(6) All ini*ome arising from a settlement or dis|K)8i- 
tion, from assets remaining the property of the settlor 

[W(i)W] 
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w** int«iid, au«l, 1 an», tluTefon’, quite willinif to tnake that lueAU- 
inff rloar by adding at the end of that elnuxe, "‘but that the aettlor 
Nhall W liable to l>e iisne^M'd on the itaid iiieoiiie aa and when the 
power to revoke aIi^es to him,” hwuus*' that ia the intention by 
way of eon«.fnn'tion of the very mon* or leaa eoiiipeiidioua 
expre.saiou u^ed by u** ; and 1 u»k U'tive to add tbeae wonla, A*t 
the explanation giu'H, that in, the intention of thu elaiiH- which 
ataniis by it-elf,— the w«>id« btuiig. "but that the aetllor Hhall be 
liable to be a-H^exsed on the nuid income us and when the power to 
revoke ari.xex to him”. tMr. U. J. lUmi, Aa-sembly Dcbatea). 

Note.- (1) Swtion 1(1 pntvitUs timl if there lian lieen 
an agreement that the wife will live apart, then aggrega- 
tion will not take plai\' it st.’em.s one lun olaiiu this ad- 
vantage even if there hats not lK*en any jiuiieial separation ; 
for the matter of that, a residei t may even argtie (hat on 
the ground of wife’s health, the wife i> living in Kngland 
or in Kashmir anil this aKo may le lonsidereil us living 
apart. But is this agreement? 

(2) The seition tlearly provides that where transfer- 
ence of asset has leen made e\en indireitly to wife, aggre- 
gation will take j»la«e But .'Utely it will not Ik* within 
the tonijK'teni t' of the I I 0 to i hum aggregation in the 
case where the wife has got the property .is gift from her 
hushaed's hrother to wlem this pro|K*rty was alsolntely 
given hy the husband . 

(3) Transferenie direety or indirectly implies an in- 
tention on the part of the giver hut in this (use, the hus- 
band has hy his action, riz., alisoliite gift to his hrother, 
shows definitely the contrary intention. Where absolute 
gift has not lieen made, the exprt*ssion “indircH’tly” will 
do its misc‘hief. 

17 (1) Where a person is not rosidont in British India, Mid 

is a British subjset as dohnad in section 17 of tho British National- 
ity and Btatus of Alions Act, 1914, or a subject of a tuta in India 
or Burma, the tax, including super-tax, payabia by him or on his 
bshalf on his total income shall be an amaunt bearing ta the total 
amount of tho tax including supor>tax artiioh uwuld haso bean 
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IwifdMt M hit totil world inoomo had it boon hit total iiwomo 
tho tamo proportioa at hit total inooiM boart to hit total world in* 
oomo; and in tho cato of any othor nonn'osiilont porttn, the inoomo* 
tax payablo by him or on hit bohalf on hit total inoomo thall bo at 
tiw maximum rata and tho tupor*tax payable thoroon thall bo an 
amount baaring to tN total amount of supor-tax which would have 
boon payable on hit total world inoomo had it boon hit total inoomo 
tho mmo proportion at hit total inoomo boart to hit total world 

(&| Wboro thoro it indudod in tho total inoomo of any 
otwitot any inoomo (including income from a tharo in an un- 
rogittorod Arm, if attottod at tuch) oxamptod from tax by or 
under tho provitiont of thit Act, tho inoomo-tax oxcluding tiqior- 
tax payable by tho a t t oa too thall bt an amount bearing to tho 
total amount of tho ineom^tax oxcluding cuper*tax which would 
have boon payable on tho total inoomo had no part of it boon 
oxomptod tho tamo proportion at tho unoxomptad portion of tho 
total inoomo baaro to tho total income. 

Non nniiclents have lieen divided into two 

clisses 

(i]) llrili.ih Milijecls and siihjiMt's of Indian states 
or Hurma 

{/>) All others. 

Uej^ardino Ui) Hritish subjects, the rate is fixed by 
the total world ineoine at the Indian rate. 

IlhiKt ration fUi. 

IiH'oine in Rriti.sh India ... ... Ks. 1,000 

liii-ome abroad ... Ils. 6.000 


Total world ineonie ... Hs. 7.000 

Inc'oine-tax payable on this is Rs. 320. Average rate 
is 8-70 pies. 

Hence, Income-tax payable x320=Rs. 45-11-0 
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Regarding (b) above, the rate for income-tax is the 
maximum rate, 30 pies whatever the income may be. 

(2) In the matter of super tax, treatment for (a) and 
{b) aWe is the same on the basis of the t<rtal world income : 

Illustration 67. 

Income in British India ... Ihs. 10,000 

Income abroiid ... R«. 20,000 

Total world iniome ... R«. 30,600 

Income-tax payable on (his^Rs. 3,617-3-0. The 
average rate 22-69. 

Supertax payahle = Ra. tliVO. 

Hence, super-tax payal)le-= > 350 ..lis 114-0 0. 

tec. 18. (2) Any person rtspontibis for paying any inooma 
oitargoablo undor the hood "Salarios** shall, at tho time of pay- 
ment, deduct income-tax and super-lax on the amount poyaMo at 
a rate r^iroscnting the average of the rates applicable to the 
estimated total income of tho essossoe undor this head; 

Provided that such person may, at the time of making any 
deduction, increase or reduce the amount to bo deducted mider 
this su b s e ct ion for the purpose of adjusting any oxoom or dollci- 
enoy arising out of any previous deduction or failure to doduot. 

(2-A) Notwithstanding anything hereinbefore eontainod, for 
the purpose of making tN deduction undor sub-section (2), thora 
shall bo ineludod in the amount payable any inoomo chargoablo 
under the head “Salaries” which is payable to the assesses out of 
India by or on behalf of the Crown, and the value in rupees of such 
income shall be oaloulatod at the proscribed rats of exchange 

(2-B) Any person responsible for paying any income oharg^ 
able under the head "Salaries” to a person not resident in British 
India shall at the time of payment deduct inoomo-tax at tho 
maximum rats and also super-tax at tho rate or rates applioaMo to 
tho estimated inoomo of tho assessee under this head. 

(3) The person responsible for paying any inoomo ohargoable 
undor the head “Interest on soouritios*' shall, unless othorwiso 
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fMMrHMd ta tts eut of my Mourity of tho Oootral Ceranmoiit 
tt tho timo of payismt, doduet inoomo tox Iwt dot supor«tox m 
IlM HMURtt of tho intoroot pmddo at tho naximuM rato: 

Prwidod that whora tho Inommtax OiKoar givoi a oortiHoato 
in writing Cishioh oortilloata ho shall givo in ovary propof saso m 
tho appfteatim of tho ass o ti ai) that to tho boot of his holiof tho 
total Inooms or tho total world inoonw of a roeipiont will bo loss 
thm tho minimum liablo to inoomo-tox or will bo liWilo to a rato 
of inoonio>tax lots thm too maximum rate, too parsm rosponsiMo 
for paying my inoomo roforrod to in this tub-toeUm or in sidi- 
sootim <^B), at too oato may bo, to such roeipiont shall, until 
tuoh oortiHoato is eanooHsd by too inoomo>tax OfHosr, pay too 
inoomo witooot doductim or dsduet too tax at tuoh lost rate, as 
tho ooso may bo. 

(»>A) Any portm rosponsiblo for paying to a porsm not 
rosidmt in British India my intorost not being 'Intorost m Soon 
ritios*, or my otoor sum chargoablo under tho provisions of this 
Aet, shall, at tho timo of paymmt, unless he is hinwolf liablo td 
pay inoomo«tax thorom as m agsnt, dsduet inoonmtax at tho 
maximum rato. 

(3>B) Whore tho Inoom^tax Oflleor has roasm to boliovo that 
too total world inoomo of my porsm residing out of British India 
to whom my intorost not being 'Interest on Soeuritios* or my 
otoor sum ohorgoablo under this Aet is payable, will in my year 
txoood tho maximum amount which is not ehargoablo with super- 
lax undor tho law for tho timo being in force, ho may, by order 
in writing, require too person responsible for malting sueh pay- 
mmts to such person to deduct at tho timo of poymmt super-tax at 
tho rates dotorminod by the Income-tax Oflloor to bo applicable to 
tho total world income of such person in that year. 

(3-C) Whors tho porsm rosponsiblo for paying my intorost 
not being 'Interest m Soouritios* or my otoor sum chargoablo 
undor this Aet to my porsm makes to that porsm in my year poy- 
mmts oxoooding in toe aggregate the maximum amount which is 
not Chargoablo with super-tax under tho law for too timo being in 
force, too porsm roapmtible for making such poymmts shall, if 
ho has not roam to boliovo that tho rocipimt is rosidmt in 
British India, md no order undor submetim (3-B) has bom ro- 
ooivod in r a sp so t of such rooipimt, deduct at tho timo of paymmt 
pupor-tax m the amtomt by which tho total amount of fuoh pay- 
F.L39 
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Bwi rta MMMis tlw maxiinum MiMNint Mt oHargMdrtt with IM^ tax 
•t tiM rate apfUicabto to suoh txoiM. 

C3*0) Wlwra the lnoome>Ux Olfloer hM reMwi to helim tlwt 
my pcriMi. who i« a tharaholder in a aompmy, ia raahlaiit out of 
British India and that the total world inooma of aueh poraan 
will in my year exceed the maximum amaunt which to not ohar^ 
yeabie to supar>tax under the law for the time being in force, he 
may, by order in writing, roquiro the prinoi|Ml efiloer of tho com* 
pmy to deduct at the time of paymmt of my dividend from the 
oompmy to the shareholder in that year super>tax at such rata as 
the lnccme>tax Ollicar may determine as being tN rate applicable 
in respect cf the income of the sharoi^iolder in that year. 

(r E) If in my yaor tho amount of my dividmd or the aggra> 
gats amount of my dividends paid to my sharoholdor by a oompmy 
(together with the amount of my incomo>tax payabto by the com* 
pmy in respect thereof) exceed s the maximum amoimt of tho 
total inoome of a person which is not chargeable to super-tax under 
the law for the time being in force, and tho principal olllcor of the 
ccmpmy has no reason to believe that the shareholder is reridmt 
in British India, md no order under sub-eoctim (3-D) has bom 
received in respect of such shareholder by the principal officer from 
the Income-tax Oflloer, the principal officer shall at the time of 
paymmt deduct super-tax m the amount of suoh excess at the rate 
which would be applicable under the law for the time being in 
force if the amount of suoh dividmd or dividmds (together vrith 
tho amount of such income-tax as aforesaid) constituted tho whole 
total inoome of the shareholder. 

(4) All sums deducted in accordance with the provisims of 
this section shall, (or tho purpose of computing the inoome of m 
assessee, be dremed tc be income received. 

(5) Any doductim made in accordance with the provisimo of 
this section md my sum by which a dividend has bom inoraasod 
under suls-sectim (2) of section 16 shall bo treated as a paymmt 
of inoom^tax or super-tax m behalf cf the persm from whcee in- 
come the deductim was made, or of the owner of the security or 
of the shareholder, as tN case may N, and credit sNII N givm 
to him therefor in tN assossmmt, if my, made for tN (otlowing 
year under this Act: 

Provided tNt, if such persm or such owner obtains, in aooor- 
dance with tN provisiona of this Act, a refund of my portion of 
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tiM tax M dMiustad, im oradit shall ha Bivan far tha amaunt af 
auah rafund: 

PravMad fiirtbar that whara auah paraen ar awnar is a parsan 
whaaa hMsma ia ineludad uiidar tha pravisiaiis of elauaa (C) of sub* 
soathNi (1) ar sub*aoetian (3) af saation ie, saction 44D ar saatian 
44S hi tha total inaama af anothar parson auah othar parson shall 
ha daaniad to ba tha paraan ar oumar on whoso bahalf papnMnt has 
boon mada aid to wham aradit shall ba givon in tha aasassmont tor 
tha faHawHig paar. 

(•) All sums daduotad in aoaardanoa with tha provisions af 
tMs saatian shall ba paid within tha prasoribod tima by tha parson 
mahing tha doduatian to tha aradit af tha Control Covammant or 
as tha Cantral Board of Ravanua diraats. 

(7) If any sueh larsan doss not doduet or aftor dadueting fails 
to pay tha tax as raquirad by or undor this saatian, ha, and in tha 
aasas spaciflad in subi«aetions (3*0) and (3*E) tha company of 
whiah ha is tha principai ofllcar shall, without prajudiae to any 
othar oonaaquancos which ho or it may ineur, ba d sa m sd to bo an 
assaataa in dafault in roapoct of tha tax: 

Pravidad that tha In aa ma t ax Offloor shall not maka a diraotiosi 
undar sub-aaotion (i) al saatian 43 for tha raoavary of any penalty 
from such parson unloss satisllad that such parson has wilfully fail* 
ad to daduct and pay tha tax. 

(3) Tha powar to levy by daduotion imdar this saatian shall bo 
without prajudioa to any othar mada of raoavary. 

(8) Evary parson dadueting inoomo*tax or siipor*tox in aooord- 
anoa with tha provisions of sub.soction (3), (3-A), (3*B), (3-C). 
(giO) or (3>E) shall, at tha tima of pqrmant of tha sum from 
which tax hm boon doductod, furnish to tha parson to whom suoh 
paymant is mada a oartiliosto to tha allact that inooma*tax or supor* 
tax has boon doduotoii, and spooifying tha amount so doduatod, tha 
rata at which tha tax has baan doductod, and such othar partioulars 
as may bo prascribad. 

Payment by dadaction at source. 

SS(2), Any jieraon res|K)Usible for paying any inwnie 
chargeable under “salaries" will deilucl lax (l.T. and 
S.T.) from salaries at an average rate (calculated on the 
total income from “salaries"). 
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SS(2-A), Tax shall lie dedui ted at Hoiirceon “aalariee” 
paid out of India by or on liehalf of tlovenmient. 

SS(2-K), I T. to 1)6 deducted on ‘salaries’ at the 
maximum rnU' in the case of non-residents. S.T. to be 
deducted at the rate applicable to the estimated income 
from 'salaries’. 

fc'S(3). Deiluition of Iiuxmie-tax (S.T. not to l»e de- 
ducted) from interest on see unties shall lie made at the 
ma.vimum rate hxed by the Finance Act. 

The I.T O may issue an exemption certilicute on the 
pixiduction of wbiih the paying authority shall diHluct tax 
at the rate s|)ecitie<l in the (VrtiHiate from ‘.salariw’ and 
interest on securities 

SS(8-A), In the ca.se of non residents. <ledut‘tion of 
I T. to lie made at soune at the maMiiuini rate from any 
interest other than intere.st on .seiurities or any other sum 
chargeable under the Act 

SS(8-B). In the lase of non resideiiLs, deduition of 
S.T. to lie made at .source at the rate appluabic to the 
world income from any interest other than interest on 
securities or any other sum chnrgealile under the Act, aa 
per l.T.O.’a order. 

SS(H C). In the ra.se of non residents, where no such 
order has liecn re<'ei\ed, the fiaying ofliiei shall deduct 
BUficr-tax on interest other than interest on si'curitie.s or 
any other sum chargeable under the Aid at the rate appli- 
cable to Uie amount of such payments 

SS(8-D). In the case of non resident share-holders, 
deduction of Super-tux is to lie made at the time of pay- 
ment, at the rate applicable to the income of sliarefaolder 
from dividends as per I T O.’s order. 

SS(3-E), In the ease of non-residents, where no such 
order has Ijeen received, the principal ollker shall deduct 
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saptfT-tox on wich dividends at the rate appUcahle to gross 
dividends paid. 

SS(4), All the deductions are to be included in the 
total income. 

SS(5), Tax deducted will lie considered a credit in the 
name of the share-holder. 

SS(0), Tax deducted, shall be paid within the pres- 
cribed time to the Government. 

SS(7), If lax has not been defluctcd by the appropriate 
person tuider 3-1) or 3-E, then, the company of which he 
is the principal officer shall tie deemed to lie the assessee. 

SS(ft), The power to effect these deductions does not 
affect other modes of recovery. 

SS(tt), I'he person who deducts is required to give a 
certiKcate of deduction. The forms of such certificate are 
in tlie rule 13, l3-A, 13-B, ]3-(^ 

Noik — ( 1) Tlu* wonln w^ponhiblp for paying” ui»«l 

in fMH'tion Hlumltl In* a^i referring to tbe person 

by till* finpbupr with ihe duty of paying galaries nnd 
not to the oiiiplo>pr hiniirMflf if he does not himself pay them and 
thiA applii^s aKo to tht* rane of an ruiplo\et* entrusted by an employ- 
VT vith thi‘ pa.Miieiit of his Ubo finplux ee\-*) o^n salary. (Para. 
7«, I.T.M.). 

(li) Any |>ersQn required to make a deduct ion under section 18 
who fail** (i) do so may hiiiiHclf under .nub-section (7) be deemed to 
be an ansensec in default in renpect of the tax ^hile he ia also 
liable to l>e pros4Tuted fur an offence punishable under netdion 51 
(o), A penalty can also tie iiujiowhI under •section 4R<1) tor such 
default if the liirama-tax Officer is satisfied that such person has 
wilfully failed to df*diirt and pay the tux. tPara. 7G, I.T.M.). 

(8) (fj) Security inrludea stocks and shares. 

(h) ‘^Oovernment SiH'urity means Promissory notes (including 
Treasury bills), iStiu'k-i^ertificates, liearer bonds and all other 
siH'urities issucil by the tViitral Government or by any Provincial 
Uovemtiient in rt'spet-i of any loan contracted either before or after 
the passing of this Act but does not include a ('urrency note/* 
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•m. IB. la tht OEM of inoomo ia mpiot of artiioh provMoa 
is aot aMdB uader aootioa 18 for doduotioa of iaooaw-tax at tiio 
tiBM of poynMat, and in any oasa whoro inooai^tax has not boon 
daduetad in aooordanoa with tho proviaiona of aaotion II, inoomo* 
tax shall bo payablo by ths aiiaai aa diroet* 

Where iiiiKmic tax has not Iteen deducted ut BOur(.“e, 
the tax shall be paid direil. 

iia-oiue iiieaiis income, profits and gains. 

Sao. 19A. Tho prinoipal ollloor of ovary oompany ahalli on or 
baforo tha 15th day of duns in aaeh yoar, furnish to tho p raooribod 
olllcw a rotum in tho proacribad form and voriHod in ths prooori^ 
ad mannar of tha nomas and of tha addraaaaa, as ontarod in tha 
ragiatar of sharaholdara maintainad by tha oompany, of tho aharo* 
holdors to whom a dividond or aggrogats dividonda axoaoding such 
amount as may ba prasoribad in this bahalf has or hawo boon 
distributad during tha prsooding yaar and of tho amount so 
distributod to saoh such sharaholdar. 

Supply of information regarding dividends. 

The principal oflicer i>f every Company shall, on t)r 
before 15th June, furni.sh the Imtiine tax itutboritics in a 
prescTihed inanner the names, a(ldres.st>K and amounts of 
dividends paid during the pnteiling year if the tiimmiit 
exceetls Hs. 5,(MM>. 

Penalty for not furnishing— Sen t ion 51, 

Penally for furnishing false return .Section 177, 
I.P.C. 

Sac. 20. Tha principal oillosr of ovary oompany shall, at tha 
tima of distribution of dividonda, furnish to ovary parson roooiving 
a dividond a oortiHcata to tho offset that tho oempiny has poid 
or will poy inoomo>Ux on tho proflts whioh aro being distributad, 
and opacifying suoh other portioulara as may ba praooribod. 

Certificate by company. 

The Principal oflicer of every Company shall supply 
every person receiving a dividend a certiflcale to the effect 
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that the Ck>inpany has paid or will pay Income-tax nn the 
prodts distributed. 

Penalty for rot supplying — Section 51. 

'I'hiR c'erlifirate is essential for claiming refund by 
a sltnreliolder. 


•ee. aOA. The peraon responsible for paying my interest not 
being “Interest on seeuritios** shall, on or before the fiftomth 
day of dune in each year, furnish to the prasoribad officer a return 
in the presertbed form and verified in the prescribed mmner ef the 
names and addressee ef all persons to whom during the previous 
linmcial year he has paid interest or aggregate interest exceeding 
such amount not being less than four hundred rupees as may be 
proseribed in this behalf, together with the amount paid to each 
sueh person. 


Supply of information regarding interest. 

The [HTwin rcsiM)n8i!)!p for paying intere-st (not being 
inipri*st f»n WNuriiips) shall supply tlip authorities with a 
Upturn in ca.sp Ihp aggrpgafo intprpst e\rpe<lR R.«?. 400. 

IVnalty for not sujiplying infornmtion is prosecution 
under 51 . 


Sec. 21. The prescrihed person in the ease of every Cevem- 
mmt olllee, and the principel ollleer or the prescribed peroon in the 
eaoe ef every leoal authority, eompmy or ether puMic body or 
osaeeiation, and ovary privata amployer shall prepare, and, within 
thirty days from Om Slat day of March in eaoh year, dotiver or 
causa to be delivered to the Income-tax Ofllcor in the presoribod 
form and variflad in tha prasoribad mmner, a return in writing 
showing- 

fa) tha name md, so far as it is known, the address, of every 
person who was reoeivmg on the said aist day of 
March, or has rooaivad or to whom was due during 
tha year ending m that data, from the authority, 
eempeny, body, aaiociatim or private employer, as 
the caao may be, my income ohargaaMc undar the 
head “SalarioS" of aueh amount as may ha preserihadx 

(b> the amount ef the ineeme so reeeived or ae due by eaMi 
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MNli pwwn. Mi tiM tiiM or tiMW it ortiiflli tNo mmo 
was paid or duo, at tlM oaoo may IM; 

( 0 ) tho amount da d uotad in roapaot of inooms tax and aupor- 
tax from tiN i n coma of oaoh aueh paroM. 

Annonl Retium. 

Ever)' employer, private, (jovemmenlal or otherwise 
shall supply b^' 30th April a Ilelurn to the Income-tax 
Department shcwing - 

(«) name, ad4lre»«, eUv, of every person chargeable 
under the head “Salaries.” 

{h) the amount of the income .'«) receivwi or wt due 
by each .such jicrsoD and the time of payment 
or its date. 

(f) the amount of income-tax deducted from each. 

Penalty for not supplying — Section 51. 

Return of all employees earning R«. 1,600 or over. 

Return to be delivered within 30 days from Slst 
March each year. This refers to every employer. 

•aa. 22. (1) Tha Inoom^tax Offlaar shall, m or bafora ths 
lot day of May in aooh yaar, giva nolies, by publioatiM in tha prass 
and by publication in tha prasaribsd mannsr, requiring ovary paroM 
whoss total inoama during ths pravioui yaur axoaadsd tha 
maxi mum amount urtiiah is net ahar g aablo lo inaama taw to furnish, 
within such pariod not being lorn tlwn sixty days as may bo ipoeill- 
od in tha notios, a ratum, in tha praasribad form and vsrillad in 
ths praasribad mannar, sotting forth (along with sush othor 
partieulars at may ba rsquirod by tha notios) his total insonw and 
total world inoamo during that yaar: 

Providsd that tha Insoma ta x OMear may in his disBratiM 
sxtand tha data for tho dolivary of tho return in ths sasa of My 
psroM or Siam of parsons; 

(2) In tho saaa of My psrsM whoso total inoamo is, in tho 
In c o m e tax Oflleoi'a opiniM, of sush m ammmt as to render auoh 
psrsM liablo to i n sa m s- t ax, ths lneom»tax Ollloar may ssrvs a 
Pftieo upM Mm ra^rinf him to furnish, within sush pariod, npt 
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NiNg liw tiHM thirty isyt, as msy b« «MilM hi the notiee, a 
ratim in tha p raeer i be d farm and warillad in the inaMriliMl manner 
aatthig forth (alang with aueh other partieiilara as may bs pravid> 
ad for in tha notiea) his total inoomo and toUl world inoomo during 
the pravions year: 

Providad that tha In e ema tax Omear may in hie diaerotien 
extand the date for the delivery or the return; 

(S) If any paraen has not furnished a return within the time 
allowed by or under suh-aoetion (1) or suh-eoetion (2), or having 
fumiahad a return under either of tboee s ub le ct iona, disoovers 
any omwaion or wrong statement therein, he may furnish a return 
or a rovisod return, as tha case may he, at any time before the 
a sse s sm e n t is made. 

(4) The Income-tax Oflloer may serve on any person who has 
made a return under ailbeoetion (1) or upon whom a notiM has 
bean served under sub-section (2) a notice requiring him, on a date 
to bo thorein spocilled, to produce, or cause to be produced, such 
accounts or documents as tha Incomo-tax Oflloer may require: 

Provided that tha Income-tax Oflloer shall not require the 
production of any accounts relat'mg to a period more than throe 
years prior to the previous year. 

(5) Tha presoribad form of the returns referred to in sub- 
soctions (1) and (2) shall, in the case of an e iiess ee engaged in 
any business, profession or vocation, require him to furnish parti- 
culars of tho location and stylo of tha principal place wherein bo 
carries on the business, profession or vocation and of any branches 
thereof, the nanwe and addresses of his partners, if any, in such 
business, profession or vocation wid the extent of the share of the 
oitmiii and tho shares of all such partners in the proRts of the 
businem, profession or vocation and any branches thereof. 

Return of Income. 

Bub-section (1)— A public notice to be published every 
year. — 

(a) I.T.O. shall give notice requiring every person 
to supply a return of his total income. 

(ft) It contemplates a general notice to be published 
on or before let May each year, 

P. 40 
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(f) Default in complying with the notice will 
attract section 28. It cannot bring to action 
section 23(4) or swtion 51. 

{fi) Form of iiotiie is prescrib 4 p<i by rule 18- A. 

Sab-section ( 2 ) — Individual notice, if nec'cssary. 
Notice under 22(2) is now normally optional with I.T.D. 

(»/) It pnjvidcs for nolit'e to particular a.‘'.s«'ssces if 
nwessary. I.T.O. shall give at least 30 
days time to supply a Uelurn. 

In Kajori .Mai Kalyim Mai. r.. (M.T.. IM*.. im a I.T.C. 
4*)1, il vrus iltH'iiUtl that if ih^ ni niinuiii lijiu* ii-r., .‘10 ilmut i^ nut 
g'iven, till' iiotiftr i»t ilh^l. 

(h) For a perwin carrying on business at ilifTerent 
centres, .separate notices under .section 22(2) 
asking fer separate Helurns for each branch 
are not rt*quired (Laihnian Parsad llabii 
liam, Allahahad. 1030, A l.H 40) 

Tin* I.Ttt of till' pniu-i|>al plart* of hiiftinc«i) can »»*•'*» uc- 
roriiini; to the Wst of his juilinncni. It is not iicccs,«ar\ fur him 
lu ai-«‘ept a report of the I.T.O. of his hrauch uttii c ami it is nut 
ohliaatury either to refer a inatUT hack to the l.T O ut the hraiich 
for further iii^estiKaliuii if in his judgment il is unnecessary. 
(I.aeliiiian Pras.ul. I'.ktO, .t.l It . 4!l, .VUaha)>uil). 

(r) Default in tsmiplying with section 22(2) will 
attract .sts-tion 2*4 or seclitm ol and section 
23(4) if no evidence i.s prn<luce<i. 

Sal>>8ection ( 3 ) — Uevi.seii Heturn allowed; 

If any |)er.soii has not furnished a Ii«'lurn within the 

time allowed under section 22(1) or 22(2) or in casi^ t>f 

any omissiriii or error, a revised return can le suhinitled 
•• 

any time before the assessment is made and under si*ctioii 
22(3), this will Ite deemed to he a Keturn made in due lime. 

Income-tax Officer may or may not aiX'ept a revised 
return according as he considers it to be a bona fide revi- 
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sion. If ftn aucssee submito a rerued return just when 
he diticovers that a deliberate omission or flaw has been 
detected, the I.T.O. will not accept such a revised return. 

BulHwetlon (4) — Income-tax Officer can ask accounts 
or documents to be produced. 

The Income-tax Officer can ask anybody specified 
under section 522(1) and 22(2) to prr>diKe on a fixed date 
such aaounts or documents as the Inconie tax Officer re- 
quires, but cannot enforce production of accounts relating 
to a pcri<Mi more than 3 years prior to the previous year. 

Note.— (I) Failing to comply with section 22 will 
attract sections 2P. 61. 23(3), 23(4). 

(2) A ni»ti(c can l>e i.<csue<I under section 22(4) at any 
.stage. It ncisl not lie after the assessee has been called 

to furnish a retuni nud [iriur to his actually furnish- 
ing return (Mohamad Hayat Haji Muhammad rs. (M.T., 
Punjab. 1020. 3 I.T.t'. (J7 and Pallii Mall Bholanath, 
11*33. I T.H. 235.) 

(3) In 11*37 assessment, acx-ounts can lie summoned 
for the years ended 31st March, 11*36, 1935, 11*34; hut 

(4) Documents (not accounts) of any time can be 
c'alled. 

In the ca.se (iopi Xath Naik r.f. C.I.T., 1936, 

I.T.lt. 1. the a.ssessee submitted a Return under section 
22(2). The return was not accepted. He was assessed at 
Ks. 100,450 including Rs. 100,000 from mcmey lending 
business. He appealed to the Commissioner who set aside 
the assewment and directed a fresh assessment. The 
I.T.O. issued notice under section 23(2) for producing 
evidenc'o to prove accounts of money-lending business. 
The assessee could not explain accounts and omissions. A 
fresh return was submitted. He did not substantiate the 
return by evidence. The accounts were found to be im- 
complete and unreliable. He estimated the income to be 
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8 per cent, on the money invested, after making enquiries 
behind the Imk of the assessee from the people of the 
locality. The assessee applied for revision and for refer- 
ence to High The Commissioner refused to refer 

but the High Court required the case to lie 
referred. 

«1 list ill' Niamatullah in this case oliserved: 

“The iuiportaat (|ue*»tuia, which urim^H in thi« i^oniiectioa 
whether if the return is fiuiin! to lie iiieurreet or ineoruplete aiul 
the ftsstvstH* priMlures no eviileiiee, it it* open to the Ineoiiie-tttX 
t )ttieer to ihe iioome in iin\ manner lie thinks fit, oi w\v ther 

the a'4S<»SAinewt inunt proi^eetl on m>me ‘evnienee*. It is urjriieil hy 
the leariieil ailvoeate for the ineoine^lax tiepartinent, that there 
is notliini< in .seetiou whieh niukes it iiu'iiiiili^^ut on flu* IfHono*. 

ta!C t ►ffieer to h<He hi< a'*M*«^4inent on “e> uli'iu e” uh.ite\er it uiuv 
mean It is pointed out that Section as it merel\ 

niakt^H it ohlif?ator> that the evidence, whieh the a<*ie‘<*^ee may pro- 
duee or the Ineotne Tax t tflieer mii) euU tor, ntmuld he luard, luit 
that if no Hui h evidence ih prmltieed hy the nHseinee nor »*» any 
(ailed for, h\ th»* fmoimMax tdhrer hiiUMdf, it i^ opin to huii 
to luake the *iMse-»Hinenl on •‘in !i kisi^ ns he tfiinkn fit If tlii«i 
line of arfrument uirepted, an .i‘kHesHm» iit. inadi* undi-r Set li»ni 
C-h'li, will, in iiiaiiv cuHeH, he %irtuiill>, an aH*‘t*s%enient undfr 
Sei'tion 4) It M»erns to me that, vilu^re the Imonie r*iv 
t tffii er at ts iiioh-r Seition C-hd), thr :i%M*'‘Hmi‘nt niunt I e hannl 
on “evideiue'’ 

“The aWH^ee alloireA hy his return that his asHe-'^^jihlt* ineorue 
i.s what is statetl therein. But flie Inrotue Tux tHfieei denies that 
fact. The onus is undoiibti^dly on the assessee, if he inaintaim* 
that hifi return is eorrert ; hut if the return in set aside and the 
Itietime Tax t Iflieer puts forward uii affirmative t'tnse that the 
a^se»seo*a ineome i.s more and S'ives a definite fifrtire, the onus is 
on him to support his ras4*. It ('anriot he said that the onus lies 
on the asseAsee not only to suhstaiitiate his return hut also to dis- 
prove everj^ allegation or assertion which the Ineome Tav tlifirer 
may eb<Mj«ie to make. This is elear from Se<dion 2li(3) whieh makes 
it ineumbeni on the Ineome Tax tttfieer to make the aH'^esMuent 
“after hearing such evidence as such person may produce and such 
other evidence as the Income Tax Officer may rtniuire on specified 
points*'. That part of the section obviously means that the Income 
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Tax Officer eliall Lear the evidence urbich the aMieesee may pro- 
duce in dUppoH Ilf Lift n^turn, and that if the return or the evi- 
dence in ftuppuit thcriMif in not accepted, the Income Tax Officer 
fthall hear nuch fiiither evidence an may lie neceiigary for makings 
the aftfte»ftm«*nt. The wordft “may n-quirc*' refer to his require- 
inenlft in making the aftficftHitient and not to evidence which he may 
call for* It in clear to iny mind (hat the Hec*iiou contemplates 
that if the evidence adduced hy the ia not aecepU^d, the 

Income Tax ttffirer must have recourse to other evidence to hase 
Lift HftHi sftitienl on. It does not place the Income Tax Officer ab- 
ftoliitely on (he defensive, «o that, if the asncsHee’s attempt to sub- 
stantiate hiM return taaK, the Income Tax t officer run a'^rtiiiiie the 
iuciune of (he to he an\ tiling which his iinag^ination may 

lead to.*’ 

*‘My answer to the seiond uuistion, therefore, is that the 
Aftftihtalki (*oiiiiuissioiicr was uuthi>nsed under section It‘ 1 of the 
Iniuune Tux Af*t and ulso ttlheiwiiu^ Iti inukc piuute enquiries, but 
lie is not |ieriikitted to take the result ot sut h pri\ule empiiries into 
iU'count in inukmt; the «l^sesMllcnt without un opportunity 

to the u^si Hse*‘ l«» iioet them.*’ 

Ah Ju^tii'e Hajpai ih tie red from the alaive, (he case was 
H fi rretl to Suluiiuan ('. J, who ohni rved : 

"Suh-svition 'll) of -ec'lion 2*1 sprak*' ot the luronie Tux (tffieer 
lit*arin^^ such otlo r exulence uh he iua> reijuirc that is to say, evi- 
tleiH e nthei than that ]irMiiui'i d h> (lie ii-ne^'^ee whitli the Income 
Tax Dftu er coiisiiKis ne* eH>an (<» tak<\ hut the weird used is 
“I'vidence’' and not nthcr word**, like, information. It would seem 
to follow pnwit /tinr that what the suh-s^H-tioii authorizefl the 
Income Tax Officer to ilo is to take evidence in rchuttal of the evi- 
dimce produced hy the UHMsM^e and which />rO/uj /ticic ^llOuld be 
taken in tlie presence of the uKne^M'e and of which (he assessi^e 
should have knowltil^e in order that he may W able to meet such 
evidence/* 

*'It, therefore, seems to mo that the enquiries made hy the 
Income Tax (Officer fnnii the peviple of the district, after piociedingfs 
under ftintioii Sdtd) had stalled, of which no notice had Wn given 
to the asaessee, were illegal and not authorired liy sub-MH‘tion (3). 
Kiniilarly, the enquirie« made by the Aftsistant ('omniiswioiier dur- 
ing (he hearing of the appeal behind the haik of the appellant 
W’ere not juslihed In the provisions of Siih-section (3) and the 
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rfMilt of 8urh private enqiurieH not have lieen matli* the 

basiis of any attea^Msinont.*' 

The ( hief luslioe then M*nt the ea^e hark to the Wiirh 
anJ the Iwnieh puhmmI (he following order 

The f^timate of 11 lakhn as the eapitul invested by the 
iisses^ee is h:i'*td partlj^ *«n '^ueh e\ idem e oh tlie Aasinlant (%iin- 
liiiv'^iom r in law t'lopowend to net uptm and pattly on evideiiee 
whirli lit- ua-^ not tinpoueied ti\ law to net upon. 

\‘ 2 \ The As^'i'^tant t 'loninisMoner was not authorised under 
Set'tioii I'i (d the liuoine Tun. A« t t»r olherwi«-e to make private 
ein|uine'^ and to lake the re^iuU t»! hU 4 h emiuine-t int^i aeeouiii tn 
making the avse^^'iiieiU 

The Stdeet ('oniiiutltv obst'rvetl* 

In the proposvil new Hiih seetion ih of Mvijon of the Art 
11*0 havr pnotdefl that tiMMdenitil failure to fiiiiiiHh I lie let urns 
ndeired to ^ihall not le visited with ponaltv ; iiml !»y <uir ehaiiges 
in the pi-ovi^i to the tioii we have ie**lrieted the pt^nalty 

tor failure tt> eoiiit»l> with tlie general hotiee under Hul»-«4ei tion < 1 1 
ot the M'i'tlon ot till* \\ { In a^nesMen w low** iiiromo \h not less 
than three thousand hve hundri>d nipeos, anil we have reduretl to 
a inaxiiniifa id twmtv-hve lupees the {teiialti for failur** to t om> 
{d\ with llo* notoe uioU r Sietioii of tlu* A< I wherr the peiMUi 

tailing j)ri»ved f<» have !ii» no <010* lialdi* !»» tax. \Vi* have 
oiiiirieil fiance \ id the pri^viMi lonlaiiod in the liill an intio* 
dueed in the Iwlief that it in uniiei e*^^ai \ . 

Tlip fart that audit has iw>t lieen conifilettHl is no 
ground for not filing return in time (Maidduiiu Truns- 
|M)rt Co. r.v. C I.T. Hihiir, <> I T.('. 

The asscssi'e ne.'d not sign hiins<df Any |H‘rstm having 
power to hind the assessee ran Higii. 

A jxjwer of attorney which em|M>wer8 an agent to 
“File suits, applii'ation, (dnints, memorandum of np|>eal, 
writU'U statements anil aflidavits " on Udialf of the Prin- 
cipal l)cforc Civil (.'ourts, Revenue (’ourts and other 
Government departments does not automatically emimwer 
agent to file a return. (Rajah Sayyid Mohajnmad Mchdi 
ns. C.I.T., U P. (Oudh), 1935, I.T.H. 202.) 
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•m. M. C1> If tiM I w os n U a OIHmt it tatisBad withtvt 
MBHlriiig tiM prtMiiM at tiM MMHM Of Hit |WMliietiM by him of 
Miy wMmms that a rttwn andt iiadtr aaetiim 22 it correct and 
aamplala, ha ahall aaaaat tha latal bwoma of the attettae, and 
ahall do t arm i aa tha aam imyabla by him on tha batii of tuch 
fotiama 

Ci) If tho lneomo4ax OfHoor it not tatiiflod without raquir- 
hig tho yrtaanaa of tha poraon who made the rotum or tha produc- 
tion of ooidanoa that a rotum made undor aoetian 22 it correct and 
oomplotci ho than torvo on tuch parson, a notice requiring him, 
on a data to bo thorain ipa c i ll ad, oithor to attend at tha Income- 
tax Ofliear't oflko or to produoa, or to cauaa to bo there produced, 
any ovidanoo on which tuch person may rely in support of tho 
return. 

(S) On the day tpoeilled in the notice issued under sub- 
aeetion (2), or as toon aft e r w ards as may be, the Income-tax 
OfRoer, after hearing tuch owidonoe as tuch person may produce 

and ouch other ovidanoo at the Income-tax Officer may require, 
on tpoeilled pointt, shall, by an ardor in writing, assess the total 

i nea m e of the aeoettee, and detormine the sum payable by him on 
tho basis of tuch asaattmonL 

C4) If any poreon fails to mahe the rotum required by any 
notioa given undor sub ’Section (2) of section 22 and has not made 
a return or a revised return under sub-section (3) cl the same 
aaction or fails to comply with all the terms of a notice issued 
under tub-section (4) of the same section or, having made a re- 
turn, fails to ccmply with all the terms of a notice issued under 
s u h-eectien (2) of this section, the Income-tax Officer shall nuke 
the assostmont to the test of his Judgment and determine tho sum 
payable by the assessoe on the basis of such assessment and, in 
tha case cf a firm, may refuse to register it or may oancel its 
registration if it is already registered: 

Provided that tha registration of a Arm shall not be cancolled 
until fourteen days have elapsed from the issue of a notice by tho 
Inaome-tax Officer to the firm intimating his intention to cancel 
its registration. 

(3) Notwithstanding anything contained in the foregoing sub- 
saotiona, urhan the asseesee is a Arm and the toUl ineim of the 
Arm has been essened under sub se ct ion (i), sub-section (3) or 
subeooticn <4), as tho oase may bo,— 
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(•) in tiM «SM of a ragistarad Him, tha awn iMyaMa by tlia 
nm itaalf shall nat ha d a tarm in ad but Uia fatal i n aania 
of aaah partnar of tho Hnn, inoluding tbaroin hia 
shara of its inoomo, profits and gaina of tho provioua 
yoar, shall bs aasoaaod and tho sum payaMo by hbn 
on IN basis of such as sos s mant shall ba da t arminadi 

Providod that if such riiara of any partnar is a lass it 
shall bs am off against his othor i n o o ms or oarriad 
forward and sot off in asoordanos with tha provisions 
of soetion 24: 

Providod furthar that vrtion any of suoh partnors is a 
portan not rosidsnt in British indiSt his shara Of tha 
inooma, profits and gains of tho lirm miali ba assoasad 
on tho firm at tha ratss which would bs applioabla if 
it araro aasoaaod on him psrsonally« and tha sum so 
doterminad as payable shall bs paid by tho firm; and 

(b) in tho casa of an unr^istarod Arm, tho Inc o mo- t ax 
Onicor may instoad of datormining tha sirni payaMs 
by tha Arm itaalf proeoad in tho mannor laid down 
in olauao (a) as applioabla to a ragistorad Arm, if, Hi 
his opinion, tho aggrogato amount of tho tax inolud* 
ing supor>tax, if any, payablo by tha partnors undar 
such prooodurs would bs grostor than tha aggrogata 
amount which would bs payablo by tha Arm and tha 
partnors individually if tho Arm woro miswad as an 
unrogistorod Arm. 

In liiHliini l‘ri\a (’liundiini. tin's r.i.i* A I U 1**21. Cul. -‘WT, 
fin* a.ssess,-p snlimittci] ri'tiirn in «liii-h it «as stalpil lliat a jiarfi- 
ciilar Houri r yi<*l<li‘il no tnronn* llial vi’.ir Tin* I T C) »an<o<l liiiii 
to |»rovp (Ills !tf at<>int>nt . Itpfori* llte Iliph ('onrf it was ni*r«*|t(«*<l 
that tin* oiins of priHif la> on the Incoine Tax l)o|iar1iiieiil. The 
aasessmeiit wii« thus ftel aside. 

In Rai Saheh laitla •liinhi Itaiii, rj<. (M T. Tiahore 3 
I.T.(’. ti4b, it waj< derided that the cunnot lie held to have 

no riffht to reverse the decision of his predteessors if the latter 
was ftiund to be wrong or to reverse his own decision. 

In Uamjidaa Mahaliram, 11)38, I.T.ll. 2(iA, the ('ah'ulln High 
rourt decidetl Ihnf when the I.T.O. accepts a return Biid makes 
an assessuient under Section 23(1). the assessment is final subject 
however to eectiona 34 and 35. 
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Fanalty : 

A man roturned hi» in<*nme. The l.T.O. dt»es not 
a(t«pt it but cninputea Ida own figure on which asKesement 
ia made, it cennot now be contended by I.T.C). that a 
(lenalty of I| timea would lie levied. Note the words 
“ that would have Ijeen avoided . , . ’ 

From the above, it follows that if nothing is actually 
avoided, no case of (terialty arises. Su|)p<.)se under S?<-. 
34, ati asj>es8<*e is made to pay ta.v on the escaped income. 
(h«ce the ii.ssi*HSiuent is actiuLlly over, the fpiestKUi of av»)id- 
ance cannot b<> raised and penalty levied. If penalty is 
to lie levie<l, it iini.st Ite levied l«efore assessment is made. 

Aasessraent. 

2:1(1) Assess, if return is correct. {A. '->■*' f^'ment on 
Rt turn) 

If the Heturn made is n)rrfH’t the Imome lav ( (luer 
shall a.ssoss the total amount and determine the lax pay- 
able 

In It.ofiiilt.i V.iili II »* (’ l.T . llfugal, Fl-M. 
I.T It 71 It w.it ili‘> iili-tl tliiil thfr<* wu". int iirnvi-inn 

liniitiiiif tilt (line niihin mIh.-Ii us..i'Nsini>iit iiui't lu' mail*' 

23(2) If incorrect, the assesses to attend or to show 
efidenoe. 

Tf I TO thii'ks the lieturn to he incorreit he shall 
serve on the person who made the Keturii a notice re iuir- 
ing him to attend or show evidence in sup|H)rt of his 
return. 

23(3). After evidence, assess. (A.f.orfts'tnent on 
eridettcf). 

After hearing the evidence the Income-tax (Officer 
ehall assess by an order in writing. 

23 ( 4 ). Best judgment assessment. (Assej^sm^nt on 
default). 

F. 41 



822 


mrOMB-TAX LAW AND ACCOUNTS 


When any Company or any person fails to make a 
Return or fails to produce books and doc*ument$ or fails 
to show evidence in support of his Return, the Income-tax 
Officer shall make the assessment to the l)est of his judg- 
ment. 

Note.-~( 1) This assessment is resorted to in cases of 
default under seilioris 22{2), 22(4), and 28(2). 

(2) in case of aUne failure, suih assessment is 
obligatory. 

(8) riK>n such assessment. Assesses can invoke se<‘- 
tion 27, riz., for cancellation by the Iruome tax Officer of 
such assessment or he c an make an appeal to A,(\ under 
section 80. 

Section 23(4). Beet judgment assessment. 

In tM.T , r.P. anil T.P. r/. LaMuinaratn Hailnilas, 

I T K ITlt (IV(’ ), fh(t*ir l.itrcUliipA nf the Privy ( ounril m4ih> rc*r- 
lain i»hM‘r\aU(m for B'c^ni-ral ^ntitlan(^ in thr ufcphtatiim <»( 

T1h‘ «»f 4in 1 nrinii**-tax (Ulicrr ha\t‘ Imhmi IiikI ihiun 

in t)iH jud^nu^nl in IIh’ fulloHinET* — 

** JI*‘ niM*'t not iu I diHhofU’Htlv or \ iiulirf i\ idv or i Hj>rn’iuu*4ly 
litrauHe ho lnu^l jmli^^inont in tho inattrr. lit* iihhI inako 

what lio hnnf'Htl\ to tn* a fair »*stiniaio of ihv proper fifrnre 

ol a'»HeH>inon( aiol for linn piiipo^** In* nui**l, their I.nnlshipft think, 
h.‘ ahlo {o takt‘ into fonsidiTation loral knowled^o and repute in 
regard lo the riri'iuiiHtafieeH and hin own knowledge of 

previouit returns liy, und a*^M**,.HfuenfM of. tin* a^^^e^ser and all other 
matters w'hi<1i he thlnk^^ will a'^ni^kt him in arrivinj^ at a fair and 
proper estimate; and thouiyh there muni neeessarily he f^uess-work 
in the matter, it must Im* hoiie.si f^uesrt-worfc. In that rimv too, the 
anseHstnent must he to fW)me extent arbitrary. Tln-ir Is>rd*ihipji 
think that the iu*rtinn plaees the offirer in the pf^Hition of a perfcon 
who!ie deriflion as to amount is final and subject to no appeal hut 
whose derision if it ran l)e shown to have been arrived at without 
an honest exerrise of judj^nient may W revised or revieived by the 
Commissioner under the powers conferred upon that oflirial by 
Beclion 33.’* 
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In Jot Ram Sher Singh vs. C.I.T., U P. (1934), 
I.T.K. 129, the Allahabad High Court observed : — 

“ That it ttliuuld lie liorni* iu mind Ihnt an asMMinent under 
nectiun 23(4) iihould not be influenred by a desiie to punisb the 
MHieMee for noa-t-oinplianee with n notire under ecction 22 or 23, 
however culpable Murh non-roinpliance may be. To fumieh the 
aeeeiMee by n mi railed liest jud(fnient aasewiiment i* wholly 
una arranted.” 

If an assessmeut has Iteen ninde under section 23(4), 
which, by the way, is obligatory in case of non-compliance 
by the assessee of sections 22(2), 22(4) and 23(2), the 
assessment will stand unless the assessee succeeds in satis- 
fying the ofTirer that : 

(1) he was prevented by sufficient cause from mak- 

ing the return untlcr section 22. or 

(2) he <lid not receive the notice is-sued under sec- 

tion 22(4) or 23(2), or 

(3) he had not a reasonable opiKirtunity to comply 

with the terms of notices under sections 
22(4) and 23(2), or 

(4) was prevented l»y sufficient cause from comply- 

ing with the terms of notices under section 
22(4) and 23(2); otherwise the I.T O. shall 
cancel the as.sessment and proceed to make 
a fresh assessment under seition 2^1. 

It is pcrfiH'lly true that the question whether the 
assessee was prevented hy sufficient cause or not is always 
a question of fad. Hut in a retent case (Rajmani Devi’s 
case, 1937. Allahabad, 1937, l.T.R. 031), the Allahabad 
High Court has held that it may as well be a question of 
law in different circumstance.s. riz., where the notice 
under section 23(2) was illegal the non-compliance with 
which resulted in an assessment under section 23(4), If 
the notice is illegal, the assessee can stand on it to prove 
"sufficimit cause." The above Rajmani Devi's case is 
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very itnp'rtniit an i( niriaila |k>ww» of llif Iiutune 

tyffhn mnsidmhh TJm* AlUhalMid High tViurt hat M,l 

that in sftUo/i t/if t lnuir « amwwx* 

not with the Iinome tax (^ffu'^r to fletiife wttether he 
should attend the ofTu'e or prinlinv evideint. lletUT, in 
serving notice uiuier section 2ti(2) if the Irn'ome tax Officer 
does not give the asstv-see this choice the rotne will le 
illegal. This view is very reasonable- -the assessee knows 
best how to Mipfxirt bis return nuvst elTiH-tively, 

lu tht* ta^f ol 1 T.tJ, Liukiu>n Sii^iir \Vt»rk'4. l!rr?, 1 T l( 

IJ22, I T.<>rtirtT strvMl a milirt* ijinl<*r M-rtioii t»n tlu* liiniltMl 

(\kiniuin\ TIu’ ('dinparu f.nlftl to rdtii}>|\ , a hf***! 

a'**»t*-*siiu*nt wim uuul«» on an inooiin* of Ka 

Thd wuh •^ii)w*t)Ui*nn\ v^onmi ii|i anil ihv Ufhi nil Ui'mimt 

thf ITn \ I laiin Juntirt* Srn*i'.Ta>a In'ltl ihai tio' 
l.T n \ waN lunilinir. l>ol *!»<* < 'Iht lal H*‘t miT fii- 

titl^il ro tall upon »lif* I TO ti pn»\o to Un* up louri 

that tilt* ih ht \%.is \vilol Sit far an tin iu tual lit wan 

Juntui- Sti\ikstava lii'lil *‘ Thr'^t* um oinitM h|io\x that 
tiu* (*t»inpaiiv ihti Tidt niakt* .in\ profit iliinn^r thi* \» ar i )ii tlir 
rontiar\ it ■'iifttTtil a ht'S ot Hh -t/O.'JlO-l -‘J 1 ioif*r tlo* lUtUiii- 

'itaiu t*^ tlio lit iHiltaii\ iinju*'titii «l ami I am not pri |Mti *[ 

to tr^at tlit* ilrht iH %alitl nr pr«tp«’rl\ liiiiilnij^ t*u tin* ^ oiiip.iM\ 

I'hn rt'Mih w tiiat I iliNillnii tiu* i lallii 

The ('alciiLta Hifjh (’ourt in Kt*t*hanle<> (’liainana s 
eai^ I T U 41h) maile very im|Kirlant i»lw‘er\alii>ns 

on ‘'Hest .luH^inent Aii online to thn dtM i- 

sion the following are the only questions that ran Ik‘ raised 
in an appeal against a derision uritier sec tion 27 arising 
out of an assessment under se<*tifm 2It(4). 

These are : 

Whether (1) the assessee was prevente^l by siifficient 
cause from making the return required hy section 22; nr 
whether (2) he received a notice issued under sei*tion 22(4) 
or 2:i(2); or whether (3) he had a reasonable opportunity to 
comply with the terms of the notice; or whether (4) he 
was prevented hy sufficient cause from (implying with the 
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terms of the notices and that all these being questicms of 
fact there can Ije no reference under section 06(2) or (3) 
from an order under section 23(4) or an appellate order 
under section 27. 

Valid Return:— 

The Return must le pi-ojjerly filled in If the Return 
IS not signeil or if ihe Return I'cntained the words 
“ approx inmtely/’ “roughly," “aljout" or such other 
exprettsions. the Return would le invalid 

If the Iteturn is duly signed hut income from all the 
hoiines have rot Iteen gi\en it may still le a valid Return 
Init incomplete R»‘turn 

If an asM».s.si*o «lelilH*rately fails to loinply with the 
recpiireinents of a Return it is invalid 

A Return niust U' verifu’d either hy th.> iis.se«see him- 
self or hy his duly authorist*d agent or representative. A 
Itetiirii should l<e made hy 

<1) a [lar tiler of a hnii, 

(2) the principal othier of a t'oinpany. 

(3) the Kart.i of ihe 11 I' F 

Section 22(4). 

(If I,s a notnv for a s(»«ific thing, riz., Amounts 
or divuiuents 

(2) It cun U* i.ssiied at any stage [after 22(2) has 

lieen .M*r\e<l 

(3) It IS optional hy law though hy practice it has 

liecome niHvssary (para. HS, I.TM.). 

(4) Xon compliance of this notice will mean a 

prosecution under .section ol or penalty 
under section 28. 

(.*)) “ Or" in ‘‘ Ac(X>unts or documents" has the 
force of "and." 
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Bsctioii 89(2). 

(1) It is of general nature, i.e., any evideDoe on 

which nn asseesee may rely in support of his 
return. 

(2) It pre-supiioses a Return. 

(:I) It is nhligntorv by la.w if I.T.O. thinks the 
Return to lie incorrect or incomplete. 

Any assesKinent will lie illegal if as-H’jwee is not 
allowed this opi>ortunity in ca.se I.T.O. has 
any objection to the Return 

(4) la the aliove, the fKiiaU of objection iiml not 

lie spe<‘itie<l by 1 T.C). 

(5) IiK-oine tax (Wicer cannot ask f<ir Imth as.sesset' s 

attendatnx* and priMliiction of evidence. 

(6) It is a very dehnite anti necessar\ step for 

correlating and sul>slituting a Return 

(7) Non compliance of this ni;ti(a> will not mean 

prosecution but n.s.s4‘.>>.sment iintler se<tion 
23(4). 

I.T.O. ciUi always [Histfame a ca.se if he considers 
necessarj' <ir at the request of the a.ssessee to give bun 
suitable time. I.T.O. can refuse to give time in which 
case it may rai.se a (|uestion of law under certain circums- 
tances where the question of ‘reasonable time’ is 
involved. 



Order in which Income-Tax Officer works up to the actual nnnfffinmcnt 

( Invalid i . 

f 1 Notice under 22 (4) ‘ «nder 23 (4i [appealable 


SECTION 23 


327 



s 

M 


— N 




M 

CM 



ci 

M , 


n 

N 

Cl 

CM 

e ^ 

* a 

e 

e 

0 

0 

.5 

.s 

.2 

.2 

0 

s 

u 

u 

«* 

u 

s 

u 

M 

u 

«n 


S 

«n 






328 


INCOMl-TAX 1.AW AND ACrorNTS 


Section 23(5) (a). - Registered firm. 

Partner.s are t« Ite .separately taxed inutentl of thf 
firm (IS surh. There f( re the firni'a profits will lie, first, 
determined and they will le inehided in the separate 
inionies of the partners. 

Section 23(5)(b). ITiregi.stert'd firm 

The firm as such may lie assessotl hut the Ineome-tax 
offieer has the option, if ho finds it a revenue gain, to treat 
the unregisteretl firm as a regisleml firm for a.s.sessment 
purposes 

In the opinion of the noth' r. Sts lmn 2.1(.'»)(/o is a 1ml 
pieoe of legislation Its aim avowtsl|\ i.s revenue only, 
witlunit the slight«‘st tonsideratioii for foriiiiilating a 
priiK ijile in law The l.egislatnie has framed a law and 
in the law, a ihoioe i>< given (o the hiisiness people to make 
a regi.stereil firm or an nnregisterid firm To gi\e this 
ehfire and to allow a linn to i-arry on as an nnrenisiered 
firm and then at the end of the _\ear. to treat it a,", a legisier 
eil firm with the sole pnrp .'e I't ai iiexing a larger amount 
of tax. is a negation of any j>rii.eiple of law 'I’his legi'^la 
tion, instead of emoiiraging lu.'-ii'i'ss rest.ur(efulne.ss. in 
telligent lay out of hiisiness plans, and deiites of hiisine.ss 
formations within the frame work of the law as are ion 
templated hy the judgment of the I’rivv ('onneil in 
(M.R. rs. Fisher's F.xeentors. \ I’. d05 has defi 

nitely ignored them. 

Hesides this ohjcetion, this will give risw' to many 
complications and delay There are many hiisiness men 
who have all kinds of partnership hnsinessea and individual 
concerns in .several imfKirtant centres of husire.ss. It will 
he often experiencetl that .suih ra.ses of as-ses-sments are 
held up until the other places in the same province or in 
other provinces have finally supplied their figure.s. Then 
the question will ari.se as to who, amongst the Income Tax 
Officers of different places, will be responsible for 
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BiMtmment Such difficulties are bound to ariee and enor- 
moua amount of delay is inevitable. A large amount of cal- 
culation both as registered firm and unregistered firm have 
to be made. All this for a petty little gain. When one 
looks at the gain which is obtained at the sacrifice of a 
principle in law, one may feel utterly disappointed. 

In Bhiwani Rahai Biiharobar Bayal n. C.I.T., Punjab, 
N.W.F.P. and TVlhi, 19%, I.T.B. 222, the eaae waa as 
follows: — ^Tha assessment included certain local btifu'nesses in the 
Punjab as to which there is no contest. The dispute relates solely 
to the business *Malwa Toiton Factory’ (press), at ITjjain in 
Owalior state outside British India, iticonie from whuh was in- 
cluded at an estimated amount of Bs. ^0,000. It was for non- 
production of the books of that factory that the assessment was 
made under stn-tinn 23(4), The asse^see put forward two conten- 
tions liefore the rt»inmi^sioTier, nameK , that the share in that 
fuetoiy' Iwdonffed to Bishaml»cr Dayal individually and not to the 
assesfne family, and (lint in uny invent tlic books could not be pro- 
duced to show that there were no reinittanees of income therefrom 
in (he period under assessment . . 

** The assessee family have been pleadinf? that the account 
books of the press arc not in their control and that (hey have been 
unable to induce the persons in char^re of the business to lend them 
the required Imioks for the purposes of their assessment. For 
this reason, the main contention before us was that the notice under 
Section 22(4) of the Art to profluce (he account books of Ujiain 
was ultra vires, and that therefore the awssee had been prevented 
by suffieient cause within the meaning of Section 27 of the Act 
from complyinir with the terms of the notices issued by tbe Income 
Tax Officer .... 

Held, that the income-tax authorities were entitled to require 
the assessee to produce the accounts of his foreign business for 
determining th»* profits made therein and to make an assessment 
under Section 23(4) on his refusal to produce them. . . 

8m« tSA. (1) Wlwru tlM liHMHM-tix OfHoar it satitlM that 
ill ra t pac t ol any pravioua yaar tha pro hta and galm diatributad 
aa dividiiidi by any oompany up to the and of tha sixth month 
oftor ita aaoaimts for that proviout yaar art laid boforo tha 
oompany in gmaral maating inoraaaad hy M)f inaama-tax payoMo 


F. 43 
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Mw r mi IK IM than sixty par oant. of tho atMOiaMo inoow o of 
tho oompony of thot proviouo yoar, ta aballi unloao ho io aatiallod 
that having rogard to loosoo ineurrod by tho oompony in oarlior 
yoara or to tho smallnoos of tho prollt madoi tho paymaot of a 
dividond or a largor dividond than that doolarod ivould bo ttnroaaon* 
aMo. mal'o with tho provioiM approval of tho Inspoeting Asoiatdnt 
Comniltsionar an erdor in writing that tho undiotributod portion 
of tho assossablo inconia of tho oompony of that proviouo yoar ao 
oomputod for inoomo-tax purpesos shall bo do om od to hovo bam 
distribiitod as diWidends amongst tho sharoholdors as at tho data 
of tho gonOrol mooting aforosaid, and thoroupm tho proportionato 
sharo thoroof ct oooh sharoholdor shall bo ineludod in tho total 
inoomo of auoh sharoholdor for tho purposo of assoning his total 
inoomo; 

Providod that whsn tho resorvos roprosonting aooumulations 
of past prcflts which havo not boon tho subjoet of m ordor undor 
this sub-sootion oxood tho paiibup capital of tho oomoany, togothor 
with my lorn capital arhich is tho proporty of tho sharoholdors, 
or tho actual cost of the fixod assets rf tho company whichever of 
those is greater, this section shall apply as if insload of tho words 
*sixty per omt. of tho assosssMo income’ tho words Hmo hundred 
per omt. of tho assossablo income' wore substituted; 

Provided further that no ordor undor this sulMoction shall 
bo made whore tho company has disiributod not Ion than flfty<nve 
per omt. of tho assossablo inccmo of tho company, unless tho com* 
pmy on roooipt of a notice from tho lncomo>tax Officer that ho 
proposes to make such an ordor, fails to make within three months 
of tho receipt of such notice a further distribution of its profits ond 
gains so that tho total distribution made is not loss thm sixty per 
omt. of tho assessable income of the company of tho previous yoar 
oonoomod; 

Providod further that this sub«soetion shall not apply to my 
oompmy in which tho public are substantially interested or to a 
subsidiary company of such a oompany if tho whole of tho sharo 
oqiital of such subsidiary company io hold by tho parmt oompmy 
or by tho nominom thoroof; 

Ixpimatim. — For tho purposo of this sub^ootim,— . 

A ownpmy shall bo doomed to bo a oomniny in whioh tN 
puMie are siAwtmtially intorostod if shares of tho compmy (not 
being ihafos ontHlod to a lixod rate of dividond, whothor wltfi or 
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• fiirtlkM’ right to lorticipito in proAts) oarrying not Ion 
thin tnwnty<fl«o por oont. of tho voting powor have boon allotted 
unoonditionally to, or actiuirod imoonditionally by, and aro at tho 
ond of tho proviouo yoar bonoAoially hald by, tho public (not 
inoluding a oompany to which tho proviaiona of thia aiib<ooction 
appljfl, and if any auoh aharas have in tho oourao of ouch proviouo 
yoar boon tho aub|oet of doalinga in any atoeli oxchango in Britiah 
India or aro in fact frooly tranafarablo by tho holdwa to 
momhora of tho publio. 

( 2 ) Tho InopocUng Aaaiatant Commiasionor ahall not giva hia 
approval to any ordor prbpoaed to bo paaaod by tho Inoom^tax 
Ollioor undor thia aootion until ho haa givon tho company oonoemod 
an opportunity of being hoard. 

(3> (ii) Whoro tho proportionato ahare of any monibsr of a 
company in tho undiatrifcuted fwoAta and gains of tho company has 
boon included in his total income undor tho provisions of sub- 
aoction (1) the tax payable in rospoct thereef shall be recoverable 
from tho oompany if it cannot be recovered from such member. 

(iii) Where tax is recoverable from a company under this sub> 
aootion, a notieo of demand shall be served upon it in the prescrib* 
od form showing tho sum so payable, and such oompany shall bo 
doomed to bo the aa sess e e in respect of such sum, for the purpoom 
Of Chapter v|. 

(4) Where tax has boon paid in respect of any undistributed 
proAta and gains of a company under this section, and such proAts 
and gains aro aubaoquontly distributed in any year, the propor> 
tionate share therein of any member of the company shall be 
oxdudod in oonmuting his total income of that year. 

(5) When a company is a shareholder deemed under sub- 
sootion (1) to have roooivod a dividend, the amount of tho dividend 
thus doomed to have boon paid to it shall be deemed to be part of 
its total income for the purpose also of tho application of that sub< 
oootion to distributiens of proAts by that company. 

Power to assess individual members of certain companies. 

It was nolitwi that firms, i-ompanips nr cither assot'ia- 
tiona of individuals earrying on any hiisiness are some- 
times formed for the purpose of evading or reducing 
their liability to tax. This se< tion was designed to bring 
within it such firms, companies, etc. In such a case, the 
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firms» companies, and other association of individuals 
would not be taxed as such, but each member of the firm 
or association or company would be taxed by determining 
the share of each member. 

Note. — Super-tax on companies is at a fiat rate but 
on individuals at graduated rates. It may mean much 
greater advantage to break up a business into several 
companies and thus considerably reduco liability. 

According to the old Act 

Suh-seetioii tl) dtah with Kniin ami a«^H iation» of imliriduals 
Hindu undivid^'d faiiiilv) aiul $*taled tliut 
broug^ht within t)u\ M*ctiuii twn rondihuiH would have to kt* 
satisfied that 

Uik it wan undor tlu* rontrul of onv th0r*M>f> 

It WttH foriiUMl for the f>iir|Hw of e\U4hng or reducing 
the liability of an> nicin)>cr (o Xax, 

Sub-M*ctiOD rj) dealt with « om]faiiie«» uiol elated that iN^fore a 
company could W brought within thii the following con- 

ditumn would have to be »ati^iied^ — 

iri) It wai under the ronind of not mure than 5 of lU 
iiieiid>er»4 

\h) It*4 proHldt und gainst were allowed to aMUmuiate beyoinl 
its reaaonable ut«ed». 

(/*» The ac( uuiulation or failure to diHiiibute w*uii for tho 
purjH)^* of evading ta:i on profitu ai l umutaled or 
not diAtribuU*d. 

{iii It wait io»t a Hubnidiar^ loinpany or one iti w'hich the 
piihlir are Mib^tautiall^ intere^itvd. 

In Apite of the elulKirate provimona in iiiin aiTtitiu, Sir David 
Yule'a estate lAt^uped a huge amount of tux by turning the un- 
diatribuied profits of the targe uumt>er of roinpaniea into 
Debeniiires. 

According to the new Act of 1980 :~ 

(1) The whole section 23-A relates to a company in the 
matter of avoidance of tax. 
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(2) Whew the I.T.O. findfl that the total gross divi- 
dend distributed is less than 60 per («nt. of the assessable 
income, and that, 

(3) he is satisfied that there is no reason or justi- 
fication (either on the ground of losses of earlier years 
or of smallness of profits of this year) for not declaring 
higher dividends. 

(4) he shall make an order in writing that the un- 
distributed portion shall be deemed to have been distri- 
buted. 

(5) Before this order, previous approval of the assis- 
tant I'ommissioner is requires! . 

(6) This dividend shall )>e included m the income of 
such shareholder for assessing his total income. 

(7) ff 60 [)cr c-ent. is not distributed, the I.T.O. will 
treat the entire 100 i»er cNent. as distributed. 

(H) If the total dividend distributed not less than 
;>5 i>er cent., the company shall l»e given an opporunity of 
making iij) the deficiency within 3 months. 

(0) If the aivumulatiuii (reserves) of past profits 
exc'eed the largc'r of the two following items ; — 

(a) Total paid-up capital and loan capital (being 
sha reholders moneys ) , 

or (b) Actual co.st of the fixed assets of the comjiany, 
then the entire llMI i>er eenl. must be deem- 
ed to have been distributed. 

(10) The above points do not relate 
(a) to any company in which the public are sube- 
tantially inU'rested, 

or {h) to a sulwidiarj' company of such a company if 
the whol^ of the share capital of .such subsi- 
diary company is held by the parent com- 
pany or by the nominees thereof. 
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In Other words a subsidiary company which is truly 
a part and parcel of a public company cannot be penalised 
by the above sub-section. 

Mr. S. I*, ('bombers : — 

“ What I i< that we ilu iu>t wrtut the iHcaniMihx 

Officer to say to the toiuiuiny, “ You ought to have tloiio thia *>r 
you ought to tiUM* (iiuio that That of {<uacr waa iu 

the old set lion whoh vtoiki^l ho hudl\ We waut lu tmy now jU»i 
thij« : If the profits that ha\e heeii dishtloitnl are UO jw-r leiit. or 

more, then thi> se<*tu»a iIch^h itot tome iiiiit operation. If the> ar«» 
lc*w than tiO ptr cent, then, sul jei t tu tlte se«‘oiul pt*<\i *'0 ahieh 
a eertuui time hunt uheie U ik over '*5 twT ceul. subject 
to that ae »*\\ that 'ne do uui uant to the lioome-tax ( tlticer any 
disi'retiou: lie must autoimitu al!\ treat the rtuiipauv aj« though U 
Were a hrm aiol asNess the *char< lodtlers a*< thougli thej were part- 
ners in the tinn : And 1 suggcnl that lt» give au> diserelnm to 
an liiroiiie-tav < dht er in a matter like this, i-^ vioy unde*»vralde *' 

In llarvev m ( l.T . Madras, 1/1. U lill, the l.T.O. 

etmieuileil that the < oiiijiain it omoriu Investment and TroAluig 
Co., Ltd.) proht«N w*re uilovved to m i umuiale heumd its rt asotuihle 
needs without being oi^tnhutsd among Uh ineriiiMOH The High 
Court hehl that the in<rmie-ta.\ authonUe.s were tntitled to (om«» 
to the (oiuliHion that there wuw an int»*niion to prevent the im- 
poaiilion ot tax and to the slum holderh undi r ^eHKni ^A-A. 

8€e.M, (1) Whm any assasm suslaint a lots of proflU or 
gains in any yoar uniltr any of Iho heads manlionod tn saction 0^ he 
thail ba snlitM to hast the amount of the toss sot off against his 
ineonii, inollts or gains undor any othar head in that yaar; 

Providad that lohoro tho aseotaaa is an unragistarod firm whioh 
hat not haon ttsesiod undar tho provisions of olauso (b) of sub- 
aaetion (S) of sooUon 23 in tho mannor appiteabla to a rogiitared 
Rmif any suoh loas shall ba sal off only against Iho inoomot profits 
and gains of Iho firm and not against Iho inoomop profits and gains 
of any of tho partnors of tho Arm; and whare tho assossoo is a 
raglatarod ffmip any kite whioh eeniiot be sot off against othar 
inoomat p r oB t i and gains of tho firm shall bo apportionod betwaan 
flio partnare Of tha Arm and thoy ahma shall ba antitlad to hava 
Iba amowit of tho lost eot off undor this soolion; 
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Ct> Whttt my t mmu mmuim a ims sf ynm ar gaiM to 
my faar, batag a pravieua yaar nat aarliar than tha praviaaa ymr 
far tha aaaaaamaiit tar Um yaar aiMling aa tha Hat day at Marsh, 
ttad, undar tha haad *PraAto and gains at bwinaas, profanian ar 
vaeatian/ and tha Ian eannot ha wholly sat eg undsr sub* 
aaatian (t), tha portion net so sot og shall ha earriad ferward ta 
tha faltawing yaar and sot og against the prohts and igains, if any, 
of tha assoBsaa from tha same businass, profassion or rocation for 
that yaar; and if it cannot bo wholly so nt og, tha amount of Ian 
not so sat og shall bo earriad forward to the following ynr, and 
n an; but no Ion shall ba n earriad forward for mora than six 
years, and a Ion arising in tha praviaus yaars for tha aasaaamsnt 
tor tha yaars anding on tha 3lst day of Mareh, IMS, tha 3lst day 
of March, 1941, tha 31st day of Mareh, 1942, tha 31st day of 
Mareh, 1943, and tha 31st day of Mareh, 1944, roapaetivaly, shall 
ba earriad forward only for ana, two, thraa, four and flva yaars, 
rsapsetivaly: 

Provided that nothing harsin eontainad shall ontitia any 
asaasan, being a ragistarod firm, to have carried forward and sat 
off any Ion whioh hn boon apportioned batwaan tha partners, 
undar tha proviso to sub-saction (1), or ontitia wiy assaana, being 
a partner in an unragistarad grm which hn not bean aitssisd 
undsr tha provisions of claun (b) of sub-soetion (S) of section 23 
in tha manner applicable to a ragistarad hrm, to havo carriod 
forward and sat off against his own inooma any Ion sustainsd by 
tha firm: 

Provided further that whwa an unragistarad ffrm is assessed 
n a ragistarad Hrm undar claun (b> of subooction (5) of saotian 
23, during any yaar, its loesn shall also ba earriad forward and 
nt off undar this section u if it ware a ragistarad hrm: 

Provided further that where a change hn ooeurrad in tha 
canstitutian of a Hrm or where any parson carrying on any busb 
naac, profanian or vocation has been suooaadsd in such eapaeity 
by another parson, otharwin than by inharitwica, nothing in this 
neffon shall ba daamad ta entitle any paraan other than tha parson 
incurring tha Ian to have it nt off against his inooma, profits ar 
gains. 

C3) Whan, in tha caum of the assasamant of the total inooma 
of any asaassaa, it is ost^ishad that a Ion of profits or gains has 
tahan piaca whioh ha is antiUad to have sat off undar the provisians 
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•I IMt iMlioD, Am lMMM>taK Olltatr tlMlI Mtify to tot toMtoto 
hy wtor in writini tht Mn oMnt •! tfw tow wnu mto J by biw tor 
tbi pbrpww of this wotton. 

(A) V iider Sw'tion 24(1) l<)«s under one head of 
income may he Hct off againat profits under another head 
in the mmt> year. 

Illustration dS. 

(a) A lins Rs. 2,000 interest fnun securities and haa 
incurred a Iws from business in that year Rs. li.OOO. In 
this case his total income will Ite Rs. ( 1,000) 

Illustration d9. 

(h) A firm has ; — 

(1) House Property (assessable income) Hs. 3.500 

(2) Interest from securities Rs 4,500 

(3) Loss from business Rs, 7,000 

In this case, total inc»inie is Rs 1,000 (‘*.000 - 7,000). 

Mark the worti** ‘Mhat in SiH'tian 

lni»tin*“*n ** in S»M‘tinn 

(B) r nder .^ tion 24(2), an exce[»tlon to the sub- 
section (1) is, that a loss under the head “Profits or gains 
of business, profession nr vocation” may be set off in the 
following years. 

(C) This set off in sub-esetion (2) i.s only perTnissible 
under the following conditions : — 

(a) against the same source (not head), i.e., the 
same business, same profession and same 
vocation, 

{b) that the carry forward of business loss can be 
continued to the maximum period of six 
years, 
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(e) in slow stages, i.f., this carry- forward is fully 
effective iti (he assessment year 104445 aa 


shown lielow ; 

— 


i 

In 

in (iw* Hoctiuiit 
' yoir 

tVin nirtioii 
fornmnl 

Up to dstM!M>nifnl 
ywir 

l9;tfl-4o ' 

l9aS-99 

1 yiKir 

4041 

IM0 41 i 

: 939-40 

2 y4«ir^ 

4142 lo 42-4.3 

1941-42 

1940-41 

H ynar- 

42-43 b) 444*) 

l94.’-i;< 

1941-42 

i 

13-44 to 4047 

194S44 

1942-43 

Ti yt*nf^ 

44-43 to 4’<49. 

m44 4'’> 

1913-41 

0 vt')ir4 . . 

i’hiC to 50-91 

l!»r-4ii 

1944 4'. 

U V4»44rT* 

40-47 Ki 51-52 

iaiM7 


fl vear'^ 

47-4.9 u> 52-53 

I’hat is, thofirKt wliith ran lx* ra 

rried forward for 


full hix ycai'h (» f.. iij) to 1050-51) will l»e the loss arising 
in the previous year (1048-44) for iissessinent in 1344-45. 

(D) Registered (inn. 

Section 24(1 > I’n'viso Any loss which cannot be set 
off against other iiiconie, profits and gains of the firm, 
shall la* apjHtrtioned U*t\\een the partners. 

Ifltii't nitioii 7ii 

A ivgistertvl firm has 

House I'n'porty (assessable iiutmie) Rs. 8.500 
IiKiime from swurities ... Rs. 4.500 

Loss from business Rs. 9,000 

The total imome is Ks, l.tMW (8.000^ 9.000). 

The proviso allows that the mirtu.s tjiiantity can be 
ulilised in rtslueing the jiersonal as.sessinents. Thus the 
minus quantity w'ill be divided hy the tw-o equal partners 
and deducted from their |)ersonal incomes. 

F. 
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If one of the partners has a seimrate iiicunie of 
Ra. 7,000, his total imoiue will Ite: 

Ks. 7,m 

Rs. 5(H) (his shai^e uf firm loss). 

Ks. 0,5(H) to 1(0 taxiHl. 

In thosiiine way. the other partner may also si-t off liis 
firm loss against |)roiits aiul gains on any other heml 

Section 24(2) PtotIm I. 

(^ee a Registeretl tirin'?« loss ha-- U'in a|<|M>rtione<i 
lietwtvn the partners, the tirin loss :is -lult 'Imll i>t»i he 
earrieil forward 

(E) Unregistered firm : 

(>i) Where tlie tirin has not Ihth nnil m Si*! 

tion i£l(iJ)(/0 in the manner applnalle to a n'M-u-reil 
firm : — 

(t) F'lrm loss can lie »et riff onK again-i imome of 
the firm tlf4(I) l’ro\iso) 

li/) A partner slmll i.ot tarry lorward and -et off 
e\en in the saim* year against his otlier in 
roiues. his own share of los>« .nstaini't! hy tlie 
firm (*J4pJ) [tmviso (It). 

(h) If ass<*ss<*d under smtion 2ii(ai(^o tin* firm lo.s.s 
shall be earrierl forward and -et off as if it were a regis 
tered firm. That is. ihr* firm loss shall Ir* ap()ortioned 
lietweeii the partners and >pt off again-t their mdiiidiial 
assessments. 

(F) If a partinilar business i** diMoiitinni’d. the 
••arry'-forward will r’ease 

(G) Such carrying forward is not allowed if there 
is a change in the (‘onslitulion of n firm or if a |»erson is 
succeerlerl by another [lerson exrept hy way of inheritance. 
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I !Ju ft ration 71. 



P & L A/.*. 


Tu Siiluru^K 

Kh. T.CKM) Hv frroit« Profit 

IN. 12,00!) 

,, 

IN, l.(K¥» 

Its H.OOO 

Truil** Kxjk 

IN. O.OtKt 


S(ilfir> Uf A 

IN. 0.000 



IN. ‘/«t.0«f* 

Hi". 20,000 


P tV li A'c 


J o Km** 

IN. H.(KI0 H> SaNf, A 

Its. fi.OOO 


I'irm Ko*»^ 

Ks. 2.00<» 


IN S.OOO 

Its. 8.000 

Salan of A 

!!•, 



IN I.NlO if, -j.iM,!* 


S|uir*‘ 4»f !o<ih ml K 

It" I.’HlO Ifi"" 


H w ill hot «i 

HkwviI f.i •. 1 lift 111" lo*" otiii 

•t )n<oi«*»h. 


P A 1, A . 


Jo SaloiN 

It" T.'KHt 1{\ Ti.'fn 

IN io,mv» 

, H«»ht 

It". l.tKMi 

IN 

JJ.olif’ K\p 

It" 


!«• A 

K» .s.mK> 



It" -.‘I.NHt 

IN :\,m\ 


P A l> .\*lju-Mii"'iii A c. 


To Ko-vi 

If" O.IHHt Itv ll. T., A 

It" S.tHUl 

,, INoUt 

It- KIO 



It" .'i.ltfMI 

Its. 8.000 


A V i*liurt' H'' 

I,.!.. . IN 

IN. 5.000 Profit 

U'n ^hiiri* K**. A, 000 Ijiws 
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Here B will he ulloweil to set off his loss against his 
other incomes liei'mise the Firm has lioen aifsestsed to tas 

In the atiseme of any prohibit ion, this si^t-ofT shoulil 
be allowed 


Bet off of loss against Total Income 


Defiraoistkm CUim. 

S^’ 

When* ftlU ! uJ tlr- 
{iriH Litioii ( lanu (annul \w 
^ivi^n ouinir tu ii^iu v 

UloiiK, Ik'iI dipi** 

nhall U‘ atltlrd ttu 
(le|>n i lat ti>n allnuaiu* lur tin 
follnunij; \i\vr .Uhl 
\ rarH 


Business 

s« I 1 > Lom under any bead. 

\Vli**(** urt\ IS *»(♦-■» 'll I" 

a l(»Hs u) uitv \t*ar utuli r an\ 
head It ( an st^t mS a^s'uiuHt an\ 
(•tlirr lit aJ III that \ imt 

111 I .t''!* mI unirji^i^- 
I* ii i{ hnii u*''*' ssr<l a** 
l< It’ll liiin, kn\ Inns shall Ik* **t*t 
uft -t ihtniiii* i»f 111 it v*^r\ 

iiitii - not i|Lruiii**t tlu* piirliier*» 
<»i an\ l»**ail 

*si« Loos under head 

Bnslneae." 

Witt It ah\ a’‘s»s'«.tt s*iHtaint 

» l4**.s 111 I s* pftltrsslOU **i 
vitialnKi alnl li;r h»'<ps ^ iniiiol I**' 
sil tuff uialr! St' 'J I 1 ' tin* un- 

ah’»>*tl*ttl pMftion -*1 all ht » <1111* 'I 
ut*M \t »i ami sft I'll 
a^rain-*! pitififs afiil ^^aiiis 

tin saint hiHifi* s-,, |»ri»tt s*.ioti nr 
\iMaii»»u t»»T tl» it \ I ai . iiinl »l It 
( annnt lx* Ailn^lly hi t off, tin* 
Ullinlint <»t Ins^ nul <ir» scl (iff shall 
h«« I ar ril’d fniuaul l«i tin* ni'Xt 
\(ai ainl 'sn <«a hut nut hcvnnil (i 
} wiri 


Note."— of profits or gains in any year oc^<nrring 
in sec'titm 24(1), may arij;e if one husine^H nhows nnakHorb- 
ed depret^iation and another huninerts of tlte «june 4iHaeHHee, 
lesser pn>fil« or loss. 
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This HtHiion i« extmiiely cliflicult and confusing, and 
the following inc»thod of working is suggested 

(1) Find out in p\erv 1* and L a/c — Business-profit or 
husineas-loss. without debiting depm'iution-eiaiiu. with 
a view to treat bu-siiiesH-loss and depreciation-claim 
separately. 

(2) In ease of profits as per (1) above, the current 
>car’s dcprtH’iation- claim shall la* set off against profits of 
ca<’h liusiness unit, thereby I’rofit and l^»ss of each husi- 
iies.s unit is to Ih* worked out separately; 

(#/) If there remains any unabsorlxsl deprer-intion 
under an) unit, it can Ik* .set off against any 
itKome from otfier heads under section 
24(1) 

(A) If after sotting off all itnomes from other 
heads agaiiiit the unal»s<irlied depreciation of 
the hiiMne.ss units, there still remains any 
unahsorlKvl amount of de|)r(s-ialion. it is to 
In'iarned forward as such st'paratelj’ for 
each unit for future set off 

(:i) In case of losses as per (1) above, the ( uriviit de- 

juit lat loll < hums aiui <uireiil l»usiness-Ios,ses should U* 
M'paiaiel) treated in respiM of eueh unit When there 
are profits undci otfier in ads. in tlie alisciiio of any Ki>ecitic 
menlioii in the .Vet regarding setting off either business 
loss or unabsorbed deprin iat ion. the a.ssessee, in the opinion 
of the author, sliuuhl Ih* gi\en the ( lioiee of either 

(«) si'timg off business- lo.ss. fiiM. or 

(/») setting off unabsorlH*d depre<iation fl 'D), 
first , or 

(r) projHU'l ionalc abatement of liofh busiiu‘.ss loss 
and unalisorlieil depret'iation (T /Bl- 
it will, however, lie more advanlagi'ons to .si‘t off enr- 
irnt year’s busine.ss loss against profits uniier other heads, 
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first, a«, this loss can only l>e oarriwl forward for 6 
years. 

(This preferfHCf refers to currtint ymr's cUtints). 

If any lailnnee still reiuuins. then, the tlepreeiation 
claims will now lie .st't off and if still unabsorlKHl deprecia- 
tion remains, it would lie carried forward separately for 
each unit. 

(4) Hetwet‘n unal>s4irU'd deprei-iation hronght for- 
wani and hu.»ine.s,s loxs hrought forward <if a unit, the 
former, i.c., unaksorlHsI deprtviatioii of prw-edinj' years 
i.« to lit* .set off fir.st and then the lm.sines.s losses of preceilinjj 
years, keeping in \iew that this husiiies.s lo^s can In* set 
off only against pn>fiis of that rt ry husiut'ss under st^■tion 
24 ( 2 ). 

(This prsft mn'‘‘ r> fir.< tn hrauyht fortrarti rl/tims) 

Reasons for Preference as in (3) above 

(1) In the ah,s4»nie of provisions in the .\i t a.s to 
whether in the case of Itnsiness loss of the current >ear and 
depreiiation allowance of the uirrerst vear (including 
iinahsorlie*! define iat ion of pre\iou,s year), the former 
should liave the prior claim to Is* .‘•et off again.st an\ imome 
fn»m other .sources or the latter, it .si*ems more reasonahle. 
erpiitahle and advantage<»us als<». to give preferpn»-e to 
husinescs loss, Us au>>e. flepns iation inn U* carried forward 
imletinitely until }d>sorls*d, whereas, the husiness loss 
brought forward can only Ik* *K‘t off against any future 
profits of the sams husin^'s.t after allowing dp|)rt*ciation. 
and that only for a maximum i)<*rif»d of ff years 

(2) This interpretation gains particular force on the 
grounil that when there is a loss on the heail “ profierty " 
and also on the head bu.siness ” it is obvious that the 
house projierty loss is set off first under sei' 24(1) against 
ini'oine from any other source and sulweqnenlly the 
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business-loss is set off. It is reasonable that the amounts 
which can la* st*! off in future years should allow other items 
precedence. At least, the n.ssessee is clearly entitled to 
this beuetit. 

Illustration 73. 


lilu^trattonx Ist 

Claiiu Picifit (ir Lohh 

\u it) nipH*** 


Soiutittns. 


I) 

Nn ofhlT IlH tJIlM' 

1) 

S 

yo otlitr ihtomt*. 


D oi 

allu^^aiH'c over 
wvaiiaMc* 


:m p 

2 .im V 


9 Profi! 
1 ) 


2nd year 

1 .7(Ml P D Pn»ii< 

P Dpn. 


]) 

S 


l.rVMJ 

iU) 

IMM) 

i.m 

lew) ir;D) 

fHK) tP/D) 


' . If 

AM iijjurr* ttie m 

I*-* iiieAn* piofiU 

L niraiiit \n%tkr^ 

r> — ifttmtU for <*bop 

S nlftinb fnrSports shop 

Dpii'^nieAtii tlrprcriAiton 

I7f> - ifieAn* uiiAlwiorhtMf 4fprmaOon 

CfV meant ean.e^l fonnuiii 

ll/F— meA«% hr«»M^*ht forwanl 

• Thit eitce#« m«) hr eaUc»l lews for purpose of Sec 24 11) hut not for 
Sec. 24 U). 

-Vol# . — fhw pnshlrm of 5 \r«r»‘ accouiiu has. however, been worked out 
Of) the banis t>f the third option of Ihr amwtiiftfe rir proportionate abatement . 
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<4) 

lUn'inltton » 

l.'>WVS I- 


Other 


3rd yev 



0 Iili4inr44 

1 


Dim ( Kitiit 

IIMI 

I.UHl 

u) 

8 Itu4n»»‘4M 

1 

J MMt 

Dpii i Liini 

1 Mtn 

HM) . r 

,1 t \ 1 4r 

-t aft 

•K' U» ♦ 

1 

hl I'r*'!* It iM 

** in 

( urn ut 

\ i .1 t * 4 

Uu4ii«» -*4 


1 la 7« tf n k 

• 1 JIMI Ml aft 

uthi S 

4 1 IMHl M \ ifH 

*1 la n ful* 

jFni|>« U t iaii ifa iu*uit 


D u* 

1 u-H »»»<> 

I , M < 


(B) 

O 

Nil -S 


Ih Jill « . tiiii'i I J I fO 

S lluiiiii 

I : '*> *» 

1,144 I 

1 ) 

|>|tii ***. i ^ 10 


V D ItfMj 4 hum MK) 

Nil IJ1«1 


1,21HI 

Ittlur iniomiH iiirfiiu'^t jmihts "UU 


TlHOr 

S It V iV P) 
riwlei 2 III), I 1) *»l 

IIh* Mmi h to Im* pn>|»oriioi»«feI> 
m*t ott IN 
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(C) 


SollltioilH 

T>pn. Clnini 

FroHt or 


in rupMH 

ill nifieeH 


1,I(J0»I) 

fiOO 1* 

D Frofil 

I.400-S 

iVfiOft I* 

npii 1(H1 

Other inromo*^ l.tfftO 

MfMI 


1,200 


TfM ) < r ' j )» 

8 ll.wiru-ts I,r.s* 2.fi(K» 

I>|Hi I iiliiii COO 
1 . im 

— ... c . ofiOir ' D ) 

\(tw 'cl tiff I (if 

I ' U ^ iiifi * If !,*, of s 




nthrr iiii oini*^ 



Ml 

year 


oif routii^/ It ) 

iihnrr : — 



S0(U.4) 

>(f* 1. 


ROO 

J (KlfV.-S 

1. T. 

V \) 

l.-W 

fHln^r irn 

.■{,'*1(0 

S Htoiiif..^ I. (1^1. 1 '|(N( • 1.400 

2.000 

T' 1) 2 (K¥t ■ l.lMMI 

■1.000 

Ntiw -fi itff t'f 

tin* \fi«r 


D HlKf 

S 1,500 


A** iH nn profit fruni 

S, tin* nf IIh. 1 , 

4 illlliot Ko M*l «*fl tlli** \ t ;U’ outl 
will 1 h» carried forward. 


llli >car*« 

baliiiu i**‘ : — 


D IIWMIICA*. 

T 

Nil 

r'T) 

1 .500 

... 

•Lew 

600 

1.000 
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sm 

^Othc^r ttufom€(« f>f 4th yw 3»600 
afti*r Wing iiff hy ImuiQeaa 
hiaai ^ Ks . lMt \ ( A^HlKt 3 , 300 ). 
Thiii Km, 1.500 proporlionat^ly 
diviiltnl th«» Ih'o U/I) 

Kkw ^*^*'** giv0i 

lU im mul Km, I, (KM). 

8 Imimm fU. 1,400 

(brmit^lii forward fram 3rd 


yi ' ar >. 

r n ; i . iMK ) 

1.000 



6th ysir 

7»KU-I) r D-PnOit 1,8)M) 

84K)— S V Dpu 7)H) 

lKhi‘r Ks V\00)) 1 ,(KlO 

I.70» 

1(K)P 

s.protit 

lipii hikii 


!:..soi) 

loop 

S«*l »►!? (lid ftf IN 1,41K) 

niidt’r ‘ JO ’..*) T } M * r » dtir »\ 

ba ] aiK ’<^ lU l .^ HK ), iIk ^ 

r>f *lrd vear wliirli < cmld iml l«* 
Hpt off hftH tlif»rolon> tt» l»o iiirried 
forward. 

PliisJ RmtU 

( 1 ) llniK Mu ** iii #'^ H - lV«dii 100 

Othi^r iiirom**H 2 ,( KK ) 

2,100 

(2) Old lofw of SportM loi<4iiirM to 

W rarriod forward until the 

a|>0rta luinineMM tunk^M Muffirienl 
prohta hut not lH»yoii(I 6 

yeara Ha. ] ,000 
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iUustmiim 74. 

Biimiii^ to Ik* riirfit*(l inrwunl. 

iO,(K)() — to bi* f-arricd iorwaitl. 
imfh41 AtsesMment year. 

Mui^ifie49K (irKifitK Rh. iiVioi *o ilfhjt id clc^preciatioii) 

l)«|>rc*ciaiiaii f«tr tho lin 27 
»raii«rt\ itieome Rk. 


kSftluOon, 

I At irorAiri/; lU 

il) VtuUU iO/KKI 

n<»n ... iO,P»rt) 

37»«KX> 

riidliT iN[*ctioalO(2) <rii) 

m 27,(K*0 

pro|>ert> inronii^ 
iiniler >MH‘tiiia 24 ( I ) 

ilfpriMuiUnii 12, 

^2) BiminejiH of Uie pn*vimi'' 

aftMKniiirnt > i-.it Hh 7.(KH> 
rarriril for'waid aud mhIkm* 
24<2) nmlil iwil \n* appluti, U»i' 
old Unw* to lie oou- 

titiued iH-ycmtl 
mc»nt. 

(d) TIuk old Ioha in, 5,(^KI oonld 
havo *ifl off jiro- 

fila Ha, 

l?'40-4I) und^r 24t2)* 

TonfliVl to i%h<rtlo‘r 

earry-forward of lo*«i aowld 
haw pupfiHlonro ovor cairy- 
fcyrward af iinalwiorhed doprt*- 
ciatian. 


Jutl Ha. 

(I) VupiiU 10,(KK> 

PrevHiuH HuMtieKN 6,0fW> 

rndor M*i*(ion 24 r2) 6,000 

Ia*Hh Neprmation 37,000 


32,000 

iloa'if* inrr>mf» 

tindrr ''4(! j «H>n 

I unbaorlwHl deprc*. 17,(04 

<2 1 Spit ion 24(2) is a])phpd. 
Hpiiip old loss Is m-i n]K*il. 


<31 (*rtrr\ -forward of la 

Ifinpn proredencp in'er unab- 
.s4>rlH*d dpprw'iafinii Tins is 
l»robiild> not lorroct, Tliii* 
hipIIiimI is ni»t aorefdoW^. 
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Certaiiily, depr^ciatiaa wilt 
hare pm^enre tt» it is an essen- 
tial huaineas debit under sec^tion 
10 which is a pre-nwiwisite for 
deti^rtninaiintt of biij^inesa (profit 
or loan. 

i4> If however bu^iie^s profit of 
Ha. 10d;4Ki is replaced b> a loss 
of Ks. 2»0Ufh then what 
happens P 

Then IN 

Add Depri^ciatiou !r.0ia) 

House l'i«»pcrlv iiKtone 
uiidor 24< I ‘ 

Vnnh'HorWd depr<HM*i(ifiii 24Jt(IO 

In South Induii Indu^^tniiU. Ltd «« ( 1 T , Madras 
I.T.li 11, the assesses roiiit»an> ramed on ijmn\ huaineaaes — tile 
works, cement aorks, loe luilN i ii It iiKo held %hare^ in other 
coii)|miiieH <arr> iiiir on HinuUir hunuieHn lu the jiutltMilar >ear id 
asseesmenL the (omfain retenul larjti* dHidemU Irom other 
companies and when the Iiuome-taa Officer charged U 
to lax, the asaeseee claimed to net off a large amount of losi* 
alleged to have hei^n nw urreil ui the %anoiih hti^uie^seH i^o long 
conducted b> the asscH^ee and whiih i^toppi fl working uIkiuI 5 veam 
ago. No trade was done in the \ear id anount in thoM* busineeses 
in respetd of ahoh the set-off wa^ t laiintMl The Ineome-iax 
Officer contended that theassesHee was not entitleil tf»sei off, again**^ 
dividends, losses in busmesa which ceaaefl to be carried on. The 
asbH‘»see ronlendeil that so long us those losin»sses were not offi- 
cially wound up, they would be stippoiod to he carried on. The 
High Court decided that the awssec* roiiipan> was luit enlitletl 
to set off the losses claimed. 

In Arunachalani Cfaettiar. n. (’ I.T.. Madras. I!f24 1, 

278, the aiisesm*e carriinl on one hiisiness individually and the other 
as a iiieiiiWr of an unregistered firm. It was den ided that he was 
entitled to set off the loss incurred by him in respect of partner- 
ship against profits made by him in his individual hiisiness. 
Sehwabe 0. J., said: — I can find nothing to justify the argument 
that each partner in a fim is not an ass«ss 4 »e for he is a person by 
whom the income-tax ia payable. . . .the words **aiiy busmaas*’ 
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opim to fillier ronBtrufUon, 1 miul lake that wnBlruction 
wbirh, looking nl the whole Art, is the more rational, and iuu»t 
roniitrue ‘any’ to mean *Vaeh and every’*. It follows that an 
ai e wit ee ia entitled to set off profits in one husiness against 
lasses in another. . . .no dislinetion ran he made between regia* 
tered and unregistered firms fur whether a firm U a legal entity 
or not d«tes not ilepeiid oil registration. 

The aliove decinion was upheld the Judicial Com- 
mittee of the Privy Council (Rm. Ar. Ar, Rm. Aruna- 
ehailara ('heltiar, w, C.I.T.. Madras, 1936, I.T.R. 173 
(P.C.). After the Amendment Act of 1939, this decision 
becomes inoperative. 

In the aliove rase of A runachalnm Chettiar it was also 
decided that an assessec wtis not «•nl^lled to set off against 
his income, iotis or bad debts arising to his business partner 
due to whofie iiisutririent iiieaiis, the business loss had to 
lie written off in the arrounts. The as-sessre was not allow- 
ed to charge against his seiond business profits, his 
e\ partner's sliare of los,s which had to lie borne by him. 

In Ransilal .Vbirchand. Nagpur, 1928. 3 f.T.C. 57, the 
asHf.s.see »a.s carrvii.g , ii ,-e\eral businesse.s of .stotk jobbing 
and dealing in various coiiiimHlities The ivs-sessee adopted 
bis own luetluHl of account keeping vir,. not striking pro- 
fit or loss of the accounts each year but closing eac'h line 
of business when the business ('cased. In 1925-26, the 
as.sessee claimed a set off of 6 lakhs of rupees. The 
Income tav Officer accepte<l his account keeping method 
when it showed a (irofit hut now insisted on ('losing his 
accounts .every year and rejected the claim of set off as 
U'ing losses of previous years. It was held that ’‘unless 
and until, the ('omraissioner sees cause to insist under sec- 
tion 13 of the l.T. Act on the asscssee employing another 
method of accounting, the assessee was entitled to claim a 
debit for the loss" on the basis of his s^iecial method of 
account keeping. 
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laiporteat iBeamatut-a^aoMili muMm im SecliMt 

24A to 68 

IqMrtai;. 

1. In ndiiition lo Income^Ux, Supcf^iu nhnll be cbati^ed on the lolal 
inmme oC— 

(а) InilivNluttL 

(б) Hiniiu undiviili^J family. 

(<r) IJomfNiny. 

(«0 IxMmI ftulbority. 

(0 I'nre^tAienNi firm, 

if) (HbfT ftintocialionN of pcrMiii^ (nol beini; firm) 

(^) PArinm of tin* firm or itirmlierM of the W4ocUUon individualli*, 

2, Kti|ier*ljLi i# liTvied on elmh litfferent hUK#* of ihe inrome 

WT 6U|M*r-iJUt6sl At diffWrnl (pt^^fiTweive) rwU** 

X Su|»i*r-uix on < *om|moK«^ ii4 levies) at A fl«l rate of one inita per 
nifior. 

4, Where ao tinri'^iiAWr^l firm or otWr HM«.iN*iaUon of |N>r«o]}f« not 
Iseini* N ivmipAiiy have ljHN»n AMnsNeid lo 8 T, a pAfim*r or a meinlK*r of ihe 
aaftneialion ^hall ntM |Miy 8 T. in of hie 8hAlt^ 

5 Where an firm hai* Ihvii a^ a firm, 

8. T Nball Im* {myahle by each partner individually 

fi. liy the Ann ndnicnt A«% the wiml *"itidiv»durir' hah Ikv'H ivplaml 
by **a imrtiier of the firm or a mem tier of ihe a^MictAtioii '* 

7. 8u|>er>tax o« in addition lo Income*tax. 

R The lolal income bn- Incomtslax ia the lolai income for Supertax. 

R AU provision# relacini* to Income-tax will apply to Super-lax 
except an prorideHl untler Serlion 5H 

10- Fret of tax ^wcuriUre are not free from Super-tax (only free from 
Income-tax), 

1 1. Super-lax fo bo deducied at iMnirci\ 

12. Henna, the quaalion of refund will ariae. 

lA Supar-lax ia charired to indiridtiala at gradualad rate on inamm 
exoeedinjft Ra. 25,<lfi0 (JoinbStoch Company divNkmda will be tndiided in 
Ihe lolal income and will he taxed again). 

II. Sopar^lax ie charged lo amoeiation of ptmonr. 

IR Rupar4ax if charged to nnregtalmd firm. 

1A. IVdiiellona of Life laauranM pramlomA and Piofidant Fond 
paymanli are not allowed for Super-tax purpoeea 
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17. \m HOI «tMiff«d 10 Ann m iraoii bnl tbmiirh 

portnm in Ibeir indirklual muNmnnam. 

1%. I1e«iuclion of Supor^Uix to bo mmlo on luUiiry 

19. Dixinciioii of 8. T. noi to bo mmJo on Iniomi on umirittt^fl. 

I'll. I>eilur<ion of 8. T to b^ mmlo on I>mflen<U fiii;rttblo tn^ non* 
^et»itlent^. 


lUuMtraticn 75. 

An intitvkkml h«^ nunpui<pd hii» t4»iai to Im» [{*. kn5,riCin 

c^mtpri^injr of 

Hu4tini*(4'> K^. Hr>,5(iC 

Iitvmnieiit incunif* (^''roM) Ra 
Ri 

Hih Su|»4<T'laY will )i4« rah'ulsitmj aA folloii« 


R*. 

•A00»» 



ml 


ifi.ortn 

at 

•/!/• 

b2r> 

K« 


at 

A.*/- 

2,r»nf) 

r:* 


III 

•W 





It. 



IlluMtratiofi 76. 

A i'otnpaii) haviiit,* Kf» il# loinl ir^'orn** mil havn 

to pay R^. 6.?>9'-) 11? 0 ni thu* rati* of I anna on R* I A*>,W (aivofOintJ to 

1942 Finanoo A<-t* 1 1 annaa on R«. l,tV),ra»») 


/fftiafrafi^ 77. 

Bir^f^nu^d Provuieni Fund {ntf IhO). 

A'9 salary la Rs, 4(X) p«T tnonlh in a mrrcaiUilf* houM^ whan'* ho paya 
Ra. 25 per month from hia pay to the Rroojprniiatl Pruftdani Fund A 'a 
employar paya fJfW annually to A> fwHl by way of P. F r*ontrityauon, 
A pays Itfa insuranoa premhitii of Ka, 1,200 annitaliy. Find out A'» 
taxable income. 


J^nlemefff of Ihzahk inmm. 
L Kei salary ... ... Ra. iJAOti 

BaiploywFa P. F. oaolributioa. .. Ra. Sno 


Ba. 6m 
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2» Annml mamtim 

Employe'll eoRlribialioii Rn. HOD 
Employe** ^ ... B*. SOD 

Ini. on P.P. A/e ... R<i. 106 

fU. 1.0(18 

Jjm Employe** eontribmion R*. 900 

Ri!. 70*^ 

Tumi Inoonie K*. S^fiOS 

91 on Moeotinl of P.F. and L L P. will 

be I of (R*. 5.508 minuM R« 708). 

(o) Provulent fund aUoired I of mlaiy Rm. 800 
ihj Lu 1 P. due (in thi* one) ml 

L Kxempmd inlete*! *1 6% on aceumuUi- 

uoii*(m, P.P A/e) . . . . R*. 108 

Re. 906 

Tasabie income Re. i.G00 

Co-operalirn Society 

1, ( \>-ofi«*r*uve Hociely t*i to be aefiviiimi when ihe toml Income i« 

or orer. 

2. pur pur|)u«Hee of liir\>me^lax^ muiual buiinesH profile of ft CVM)pera- 
live B^ictely are ciempt from 1 T (not from .^T.)but will enter into the 
loml income for detormininy fbe rftte. 

8 Therefore. < *<H[>peT«iiT« Bociety'a profit* from: — 

(а) inleneit on ftccuritie* 

(б) dividemli 
(r) property 

(dl other ftouroea 

are taxable* tu«c*uiie they ftre not mutual profit*. 

/flMfrafioti ?M, 

A 1 Vvop*»raUve Society haa the following iiiromee : — 

1 . Mutual biiauieae profit Ra. 20.000 

2. Intemt on Heninlte* (gro**) Ra 6,000 

3. Dividend^ (gro**) R». 16,000 

Toml fnoomo Ka. 45^000 
Hence, average rate 25413 pie* In a rupee. 

Tax on R«. 45,000 t* K*. 5,867 3 0 

/.eat rnaon Ra. »000 25 pie«»Rfi. ^607 4 0 

. , « Ra 25,000 ® 30 pioimRft. 3,906 4 0 


Rs. 6.513 8 0 

RefundAbk 1^046 6 0 
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lUiutnUiim 79. 

A min rmim a Atliry of Ba. 300 pir monlh. Ho tmi in invcoUnont 
ia tiettriiMMi die profits from wkieh imoiiol to Ra AOOO (from). He got s 
dirideeid from a Oo-opmlire Sooielj, dm from imoiuit ct dlridend beiof 
Ra 5,000. 

Total Income -Salary Ra 3^600 
Intenat Ra 4.000 
DiTidend Rs. 5,000 

Ka 13,000 

ATerage rale is M4 pm. 

Taion fU 13.600 Ra 879 11 0 

lai on Ra f^ODO !3<4 Rs 348 15 0 
Rs. 3.000 (*« .'V J Rs 9S 7 0 

. . Ra 4.000 (« 30 Ra 6^5 0 0 

lU 1.07J 6 0 
H- 192 1 1 M 

The lodwB PiMBce Act, 1939 

fiaU-M of hifomo^Uu 

A. Iti the rase of erery imhvittual. Hindu uitdiTideil family, un- 
refifttere<i firm and other sseociation of persons not being s cam Uh uhudi 
parifrapb B of this Part apphe«H- 

Rate 

L t>n the fimt Rs 1,500 of total income Nil 

2. fin the next Ks. 3,500 v. 9 pies in the rupee 

3 . « M 5.000 . . / 1/3 pies h 

4. „ M 5,0Ui „ . f2/ 0* in the rupee 

5. On the ImUnce of total mrome /2/f» pies in the rtttsee 

ProeeUsl that-* 

()) no inromr-lax shall be payaide on a total tneonie which iliis*s not 
exceed Ra. 2,00ii. 

(3) the income-tax paynhle shall in no enne excee«l half die amoonl 
by which the total tnoume exoscKla Ka 2,000. 

fi. In the case of every company and load authority, and in every 
ease in which, under die provisions of the Indian Income-lax Aoi, 1922, 
Incomo-tax ta lo he chnrged at die maaimum mte-*- 

Rale 

/2/B pies in die rupee. 


On die whole of toiaJ ittODme . .. 
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virtn 


Rata of Su^-tcm 

A. In th« cnM of ovary individanl, Hindu undividad family, unra^ia- 
mmi firm and otiiar uaoeiiitkM of peraona, not baine a cnae to which 
pancraph H of thia Part appltea— 


1. On iba firat Ra. 28/100 of total inooma... 

2. On the next Ra 10,000 

a „ „ 2 O 1 OOO 

A „ „ 70,000 

5 „ „ 7ri,000 

a „ „ i/vi,ooo 

: „ „ i.«i.ooft 

H. ( hi iha iMitanoa of total income 


Rato 
Nil ■ 

/!/ anna in the rupee 
/2/ ea. in the rupee 

w 

/</ 

/rv 

W 

Pf 


It III the rear of every company and liM-al auihnriiy— 
thi the nlade of total inoiime . ... /!/ anna in Uie rupee. 


Tbn lodinn Fmance Act. 1940 

7 (1 1 Suhiert to the proviaiona of fiuh-MTtion (2)— 

(o) IncMme-Iaz for the yemr beginning on the Ist ilay of April, 
1940, ahall lie charged at the raiea epacified in Part 1 of 
S'heilule II to the Indian Finance Act, 1939. 

(4i) Katoa of Super-tax for the year beginning on the let day of 
April. I94<i. ehall for (he purpoaea of Section fiA of the Indian 
Income-tax Act. 1922, he the raiea apecified in Part 11 of 
Schnlule II to the Indian Finance Act, 1939 

IVovidixl that in the caae of an aMiocialion of peraona being a Co- 
operative .Society, other than Ihf HmiikaUa Siiiloirtim" Society tn tlie 
Banitmy Premitlt'^ncy, for ibe lime being n^bleml ondiv Ibe Co-opemtiTe 
SqcklifNit AeV 1912a or under ati Act of ibe ProTincial Legielauire gomning 
the iffiMiniion of Co-opermtite Societieo, the rnlee of 8uper*tas for the 
ymr beginning on the IH dny of April, 1940^ ihall be :» 

1. On the Srel Ra 25^0tl0 of total Intsome Kil 

2* On the Iwlanoe of total tneome . . > one enna in the rupee 

(2) In oanee lo frhkh Section 17 of the Indian Income-tax Actp 1922, 
lyiplietv me chargeable eball be determined in accordance with the 
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proTiftioiiA of ihm aedion with rc»f«r«fic« to lhc» mliw impoMl b}r Bub* 
Bcdion (1). 

(3y Pot the of ihm neelion and of kbe raldi of Ux inipoaad by 

Kub-Aoolioik (1), tbo expraxHioii ** total ineomo*' maanti total inconie an dHor* 
mined fm* tbe pur|>i>nea <»f litcitinMax or Sup«ir*tax* an tbe catie may in 
aiTonlaniv wiUi the proxinionn of iho Indian Income-tax Ad, 

Tlie ImliaD Fioaiica Act, 1941 

7 (1) Subject to the proTteionji of Sub-m-tiotin i.) and (3) 

(a) ln<*^>iiie-Tax for the year U^trinnini; on the [a| dny of ApnL, 
IMI, eitall be* cbartrkHi at the mtee aiNH'ibeel in Cart 1 of 
Scheilule 11 to the Indtan Finance Act, inwina^l lu each 
eajNf by a aurrhaiKe for the of ibc (Vntral ituvern- 

menl amountini; to one-Uiinl of each each raw. 

(^.) Rau*^ of Super-lax for the year lieirinniii^ on the \H day cd 
April. IWI. jihail, for the purjn^**.#*^ uf ,S*ciion V» of ibe 
Indtan Ini'^onir-tax Art^ 192^. la* the ralr^ riH^rdie*! in Carl II 
of hitfule n Im the Indian Firiani*!' A» I, 1919 oKreaM*>*l“- 
|fj in the ca^ of the rate apidit'tibic lo a «*ir.mp''on. n **iirrlmrire 
amounting to one third of that mti^ . and 
(«) in the of e\ory *»iher rate, by a 4ur« barifo for ibe pur* 

^ of ihi* ( entml < iovernnunt auiountiiic t*> one*thiol 
of inch 4uch rate 

PfOTidctl that in the ca**#* of an aj^^Hjriaiiun of jierhon** Uoiijr a ( 'o- 
operative Soenety, ikiher than the SanikatUi SuhownerJ'' SiH'iety m the 
Bombay Pr\*^idenry. for the tune ladiijf re^i^U’Ti-^l under the t‘o^>|M'ftUive 
Socieiieti Act, 1912, or under an Act of the Provincial l/»TKiHlainre ifovern 
inir the rdf»»*tr«lion uf CiMipcTnlivt* Sjriel<e«, the ralc^ of Su|a*r'tat for the 
year heifinninp on the day of April. Pm, ^liall la* tin* niU^ of SujMtr-tax 
apeinfiefl in the f rovi^o to Clause (&| of SuleScv’tim (0 of S«*i*tiim 7 of the 
Indtan Finance Art. jfi4P, in i*a»*li cai4c* by a nurebarpe for die 

purpu-«fii of Um* IVntrnl tiovernment amounting;: to one.thtr«! f»f t‘arh '*urb 

ram. 

% 

(2) In mitkinx aoy n^Mewoiment for the year endinjr on the 'tint dny 
of Marrh. 1942 — 

(a» Where the total inmmr of an aM^^eew, not l»ein|! a rompany, 
ifirludeiH any inn>ine cdiar^eable under the head ‘'Halariea^^ or 
umier the head " Inh*veat on Hmiritieii or any income from 
iliTideridH m reaped of which be ia deemed under Sedion 49B 
of ilm Iftiiian Inromivtax Ad» 19^2, to have paid Income-tax 
imposed in Briliah India, the iii<*ome-tax payable by the aaaeaiiee 
on that part of hia total Income which jon%iata of auch inclu- 
sions shall tie an amount bearing to the total amount of 
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Ineomehtu pAytbk according lo (he ratoH applicable under the 
operation of ibe Indian Finance Act, 1940, read with Sub- 
eectiofi (1) of HecUonSof the Indian Pinaooe (No. 2) Act, 
IMD, on hh total income Ihe aame proportion m ibc amount 
of auch induaiona beara to hia total income ; 

(^) Where the total income of an not t>eing a company, 

includes any mootnc chargeable under the bead ^'Halanc^'' 
on wbK^h Super 4aa hae tieon or might have lK<en deducted 
under tlic provieiontt of Hub>}^eciion (J) of Section 18 of the 
Iiidtan liu*ooio*iax Act, 1022, the SupT tax < jaiyablc by the 
on that (Hirtion of hia i4»ud income which of 

each inilutuona t«hall l>e an amount birring to the total amount 
of Supf'iax (myalde acc^ordmg to the ratew applicable under 
the o|K«taiioti of tlie Indian Pinana* Act, 1040, retail with Sub- 
eectinn {)) of S(*«lion A of the Intimn Finance (No. 2) Act, 
1*4^, on bi« total tm^me the eamc proportion aj) the amount 
of •^(ich lucluetoriti l>c*ar^ to hie total itK*onjo 
<3) In 1^1 who'h Sitiion 17 of the Indian Income<iax Act, 1022, 
at'fdtiN the (nx cbarip'able hbatl be deter mined hh providi^l in that section 
but a nil rtditeiie** to the raU itn|^ie#ii by Sub-'^tlom (1) of thi^ section, 
and til a^^irdantx’ with the provi^^ionb of Sub-M-vlion (2^ of thi^ «^lton 
where appltc.ihle 

14) F or the of iht^* mtum and of the raU> of lax imposed 

ibm*by, tic expn^sion ''u»tal income nmann nuaJ income as determined for 
the purpo-^es of InM>me-lax or Super-tiix, a** tlie ca^^e may be, in accordance 
wall the pro^tciorie of iho Itnlsan Income-tax Act, U»J2 


The IndiUD Finance Act, 1942 

R (J) Siib)eri !*> the provi^ttms of Sub-sertions 2 and3— 

(j| Inconif'^tax for the >«'ar iK^tnnmg on the ]sl day of April 
1042. shall lie cbargeil at the rates spt^'ibcd in Part I of 
Schi^^lule J1 men a«4d m the rase^ lo which Suli- paragraph B 
of Paragniph A and Parai^raph B of Uiat Part apply by a 
Mirctiarge for the purposes ox the CVniml Uovemineiit at the 
rate then^in ui resjHVt of each such rale of income- 

lax ; and 

ffi) rates of Super-tax for iba 3*car bc^ginning on the 1st day of 
Apnl 1942, shall, for the purposes of Section 55 of the 
Indian Income-tax Aet^ 1922, be tfacuMfi speeidoi! in Pari II 
of Scheilule 11 increased in the caNwi to which Paragraphs 
A, B and (' of that Part apply hy a surcharge for the pur- 
poses of ibe Central Ooveniment at the rale specified (heretn 
in reapi»c( of each such rule of Bupei^iax* 
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Ill nuikiiif toy tor die jmr ending nn die 3lei day of 

Man^ IMS*- 

(а) Where the total ineone of an aiamee, nol being a company, 

inrludee any income chargeable miJer the hea<i ** Batariee ** 
or under the head on Recuriliee’* or any int'ome 

from dividends in reapect of which he is deemed under 
Section 49B of the Indian Inconie-taa Act, 1923, to have 
paid Income-tajL impoe<Nl in KriU<»h India, tho ln<'ome*lax 
payable by tbe asseaaee on dial pari of total income which 
consisti of such tndusions shall be an amount liearing to 
the total amount of Income-tax payable accoidiijg to the rales 
applicable under the operation of the Indian Finance Act, 
IMl, on hU total income the name proportion as the amount 
of such ineJusiont bears to his total income 

(б) When* tbe total income of an aseest«ee, not being a iH>ni|uifiy, 
includes any income chargeable undiT the head ** SatarN^ '* 
on which Super-tax has been or might have been dedui'tei] 
under the provision^ of Sulwsection 2 o( Section Ift of 
Indian Income-tax Art, 1922, the Supertax (Mivahte by the 
assee4««t* on that |^>itiorr td hi^ total imvime which 

of such incluffions i^hall an amount iMaririg to the litial 
amount of Su|Mf*r-tax payable art\>rdiiig to the rates appli- 
cable itmier the operation of ihc Indian Finanre Act. 1941. 
on hts loiai income ih«* same prviporiion as the Kinmint nf 
such inclusions bears to hi» total income 

<3) In cases to which Section 17 of the Indian Income lax Act, lt»22, 
applies, the lax chargeable shall be tieierminrl an provide* 1 m that set^tion 
but with reference to the rates impose*! by Sub-sw'tion ! of iKin aw'tion. 
and in aeconiance with the provisions of Sub-wtion 2 of this m^ion 
where applicable. 

(4) For the purposes of this section and of the rale# of lax 
tmposerl thereby, the expression ** total income^ means total incr»me ns 
determined for the purposes of Income-tax or Super- tox, as the may 
be, in accordance with the provisions of the Indian Inoomo-iax 
Act 1942. 

(5) Notwithstanding anything containe%l in Sul>-seciion I or Sub-sec- 
thm 2, no lax shall be payable in cases to which Sulvparagraph (u) of 
Paragraph A of Pari 1 of Schedule 11 applies whew the assessee deposits 
with the Central Government in such manner and in accordance with such 
rondiiiotts as the Ontral Govemmenl may by rule prescribe for tbe pur- 
pcMMBS of ibis sulHiectloii an amount r apro t o ndng not less than one rupee 
for every complela unit of twenly-6vs rupees by which bis total income 
exoeedi seven hundred and fifty rupees ; 
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ProvuMi that iib««rr^ tli<(* k>liil incomi* inrlu(l<^ any rbar^f'ablc* 

iinrlcr iW b<'a4 or urnW Ihi* bii«ui ** IiiU^rewt on *' or 

»fiy from in of nkbii-'b b<* h un^ler Sec- 
tion 49H of Uo* In4lmn fncotiK^uix Act, to huTc pabi Income-tax 

iiriitmtrri m Brilinb Imlta. the amount lo Iw* l»y the in 

orilcr obtain the exemption by tlu«i Huir-Hceiion nhall Ih^ an 

ainuimt fieaimtir to the initiimum rc4|uiieij to Iw- uH'lcr the 

|irovi»Hitii of ihi*4 the lOinn* prJlM^rtioii the antount of 

btf> total mtHmm dimitu^'hori by the amount of «^uch iiirluoon^ fn^arn lo the 
nmonnt of bin total niminc. 

(b) A ilciwciit ntiob’ in aci’orlMijn*^'' «»l!i tin pfovi^^ion*' of Suf^-^^*<ilon o 
(xball init in am aii\ bi« mpaiilt* <if la ini^ char^Hi ami ^liidl not liable 
lo NdacbmciU iiiolcr rtii)' or or i»*r o/ anv f ivil lb x* nin or (nminal 

<^»ufl in of any «ltbt or liabduv incurn'^i bv tiic ami 

licuhcr iht ftftiMal nor mii\ lo^nv»i appomu-yi uioior the 

IVo^oo'fil !n^ol\<iov A‘ (. 4*iial) Ih uniU« 1 n* or havt in)> claim 

on ant -ni b ic|H^-a 

*7j \^lo!♦ ilo n til n *“• M » *1 an -o* r» b i o p* m .sub-para- 
trrapb t»f l*«i(^jna('b A ol |\iii 1 ut IimIkI* II il^w *• in i < xcoi^il mx 
( houMifol Jill ajOMtini r* pr^ ni o;; mo rtip4*» for <r\^rv CMuphn 

nfiii of ivo* bun'in^l i ]^ littiJ »n *«o in* fill* »'«i lt\ tin liohn iioni*, 

i mw, rtllo«*^^ urolor lb* pr*(Vi**o ti hiib-*i*^''iion 1 1 1 ol Sik liim 7, 

.'-Mellon an i ^ub < iion I !) ot St < in n F »f lb* Iiobiin Income-tax 
Act 1*I«W »»ball li* fuiobd b»r the a>-****^44 * brotjl rtn ! i»hall bt* paid to 
bim '*11 Ml' b not mon iban Ih* lv«* n»* oib^ .ilui tbc i<rminJUt**n of the 
pr* •‘cnt boHiliin - a** tin CVniral (iMYirnin*ni m.w fix 

Provi fc'tl ilnii inubin^,' iti ibi- i-ub'***i‘ii‘'n '^ball appl\ U> anv part of 
lotnl income to wb'i b clau*^ a of '^ub n (2\ appli*«v 

ExpUnation 

In rofnpunnt; tb* ano nni to b* 1un«!*'l UM'br ibn* >ub-'*tttJon if then*' 
IK an inc^miph ic unit an'ouiitnip: lo on* buinlr'*! or nion ii shall 

I>i' n*<kv>nc*l 11 0* mplt l* unit *»< l«o bun Irwl rn|>i4**. 
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Indian Finance Act^ 1942 
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of Jn^omr-Uts^ 

A.— In Uw nwMe- of •"f-fry iiMlivkluHl, Iliiolu uiolivi'fwl (ainily. un- 
nifiaUrt^i firm aii+J oihpr hhmk ialion of noi a i*am* u* h 

Pani|rnif>|j I) of ilif« Part 

(o) Whw total iiu*ome imiI K**. L* WKT 

lUu* 

1, fill ihf* lin^t T'tt) of 141111 ! inrom*^ nil 

1? On llu* n^^sil Ui* 1 J’’iO nf total inn>no ... nix pu4» 

(hnl to* (ak Im^ fMi.Vaiit*' on h |a?ai 

nlii» li *♦ not lU I 
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1 hi thf* hnhiin'-(" «<f i »t3il uK‘i»n}'‘ 
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in 

«Im< li uihh'f ih* pr ^ " •!*» t f Inutnn 

Ihi «il)i <u-i\ 
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VJJ2, 
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K;il4 Siinhaiirr 
IN I p IN a p, 

t lo lltr hIoiIx *♦( 0 *Uil tn«t M* o I '{ 


Part II 

a/ 

A- III tlio I'rtM of noliv.'iii.il, Miiolu nroli viiliNi frimily, un- 

firm au«l nllior iii#i 1 f-nr^: a i’fi-r I4) ulnrh 

Parii||niphi» it an«l t'of tins Pari appii 

Kato Simimrjipe 
IN ii p. IN. a p. 

' 1. On tlio finit IN of i*>uil iiu’<>ine 0 0 0 0 0 0 

2 On Uh* ncxi IN l4»ial 0)0 0 0 C 

X iU\ i\w uv\i 20mU4 uml uu^m* , t» J 0 0 10 
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ii 

IliiU* Kuirharge 

IK n. p. Ui«. a. p, 

4, On III** nt'*xt IN 70<1*W> tif iriiMiiit' , , 0 H 0 0 I U 

6. On Ui«* iirxt Us ol mini iitcN«iiu» ti 4 0 <1 - ^1 

(». On ilif* n«*xt IN L*4 ),()m 0 ivf unnl iiuiHin^ 0 5 0 0 A 

7, On iht* ni'txl Rti* «*f tiUrtl iiif'inm* 0 i\ 0 ll [\ 0 

On llu‘ Imlnint* iinNmn* H 7 0 0 3 C 

U 111 lilt* i*tnMc« i>f ttv«r> nuilKirity 

lUl>* 

IN II p IK n p 

On tin* irh>«l** ot utul tiiiHtnn' 0 1 (» 0 0 tj 

O, - In iht* uf an «|44 <h aiam •*{ |a'rx<>niH n ( V»-o|»«*riiltv** 

S*w'if*|y, ntln^r tlnin ihi' >»ntkaUn '"'riit w ti*n in llu* IkniiUiy 

Pn***i4*'ni'y, tho turn* N ini^ niHlf r ilif ( ^•ujwrnitvf" j^h'k insu 

Avty 191-, ‘kf uii'Nr rtfi At i *‘f tl.f N'j'f-lfiurv rnmi;.' iLi^ 

«tt l tv \»* *s ii* - 

Kali* ^ur< lnu>f»* 

IN n p IN n p 

] On iN' iir-^t IN -* »»} tut »j iu» »»i» *i u m n n it 

J Ofi tin* iMhin«*« 'll >iM H I 0 n 0 u 

O “ In lh<‘ uf » \ ‘ r\ I <‘11 ; m \ 

Oil ila* wln^li) (mI li i) I ft 

Illusiratioft 

All li rtii »M "itiv 'tf U> J ;r-#i 

ICs fl p 

I (if II In 7'*^'* M fi M 

11“ »M» pit i:: i7 s n 

:t7 s o 

An inili\til)in[ h?is ^tn iii«**trni nt IN 

TJkmi Uh I/4i<i 0 p I) 

<»(iU at U pN^t 28 2 o 

p/wji fiviiifinrfr«» nl € pi*^ 

**n IN. |g J2 0 

IK 40 14 0 

♦ Aii^^tpliri^f t*» ill*' Finnin^* Ai'i, UU2) 



INCOME-TAX LAW AND ACCOUNTS 

R*f«r«neM far Facm 1» 2 and 3 

For iu*in 1, 

•I 

»» M • • 

•* » • * • 

4. . . 



R . , 



10, . „ 

\\,V2,\K 
U .. .. 


Hi 


101 

102 

50 

102 

102 


200 


125 
103 
104, m' 
M2 
139 


Reference page 1 73 

1^ iH ihi« t*ihrr Adi»r»v* hii ! r h flu- nn nniniul 

Tliw'ii, •^•mI «*» ff * T. It' ihi' 


nr 




i'X 


10 5 

nr 5x 4 5 
or rsTirsTiw 

:*!, 1 

(nliiiRini; ih{i( (W n(»i minuid vnliK* niii In* (••uikI out t^ii ilivjilint: ih<* 
fruiit U> 11) 


Corrigende 

l*a*ri* 12R 8 in j»l:uv of itoin 0 

^ 142, „ II, 12, 13, in |>lncc of il**mF 9, 10, IK 

m KK^i p, 14, „ ,■ „ 12« 



SECTIONS 24a to 08 


Iniic* ol UhittrAtiom 





Pa4f*> 

1 

9 

49 

awi 

<2 

ri 

r»«» 

2o*s 

4 

fir» 

r.i 

207 

5 

</> 

a2 

220 

r. 

06 


237 

■ 

hi 

"4 

2riS 


TO 


24!» 

9 

T< 

"A, 

2a2 

10 

9s 


2V3 

1} 


as 

2M 

rj 

01 

Vi 

2 

\i 

SJ 

r,o 

2^7 

14 

«ll 

Ivl 

2>» 


S7 

OJ 

M 

M 

\2\ 

03 

2*.* 

:\j! 

IV. 

M 


Xi 


oa 


M 

IT . 

»ii. 

l»l V 

Vi 

171 

oT 

.04 

>1 

i:a 

♦*S 

Tt*. 

r 

177 

1.0 

114. 

as 

{M» 

To 

. .. 

as 

IS’ 

71 

1 /» 

11 



. 0 

4.> 

loi 

73 

;i 1 

4a 

r*. 

71 

47 

44 

107 

7"> 

i J 

r* 

2*»1 

7i> 

» 

40 

:^i 

77 

aa t 

17 


7s 

.va 

4S 

j»n 

70 

:r4 








